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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

 
(“The Tribunal”) CASE NO: CT00403/ADJ2020 

 

 

 
In Re: This is an application for removal of a 

director of a company in terms of section 71(8) 

of the Companies Act, 2008 (Act No. 71 of 

2008) 

In an Ex parte Application by: 

 
CYNTHIA MBANJWA THE APPLICANT 

And 

GOODWILL MVUSO THE RESPONDENT 

Coram K. Tootla 

Decision delivered on 21 December 2020 
 
 

DECISION 
 

 
 

INTRODUCTION: 

 
[1] The applicant and respondent, are the only directors of a company known as Mbangwane 

Group (Pty) Ltd, bearing registration number 2017/090676/07 (the company, having its 

registered office in Harrismith, Free State 

 
[2] The applicant seeks the removal of the respondent as director of the company as 

contemplated by section 71(8) of the Companies Act 71 of 2008 (the Act) 

[3] The following grounds are advanced by the Applicant for the relief sought: 

incompetence, non- compliance with daily duties as a company director 



Page 2 of 5  

BACKGROUND: 

 
[4] The application was served on the Respondent via email which is an acceptable form 

of service in terms of the Regulations to the Act. 

 
[5] There has been no response from the Respondent and accordingly, the Applicant applies 

to the Tribunal for a default order as contemplated in Regulation 153. 

 
APPLICABLE LAW: 

 

[6] Section 71 of the Act governs the removal of directors. It is clear that where a company 

has fewer than three directors, the Tribunal enjoys jurisdiction to determine the removal 

of a director upon the application of either a director or shareholder 

 
[7] The Applicant shareholder or director is required to show any circumstance 

contemplated in section 71(3) which includes inter alia that a director has neglected, or 

been derelict in the performance of, the functions of a director. 

 
[8] Section 71 of the Act deals with the removal of directors of companies under various 

circumstances. The provisions of section 71 of the Act that are relevant for purposes of 

my determination of this matter read as follows: 

 
“(1) Despite anything to the contrary in a company’s Memorandum of Incorporation or 

rules, or any agreement between a company and a director, or between any shareholders 

and a director, a director may be removed by an ordinary resolution adopted at a 

shareholders meeting by the persons entitled to exercise voting rights in an election of 

that director, subject to subsection (2). 

 
(2) Before the shareholders of a company may consider a resolution contemplated in 

subsection (1)— (a) the director concerned must be given notice of the meeting and the 

resolution, at least equivalent to that which a shareholder is entitled to receive, 

irrespective of whether or not the director is a shareholder of the company; and (b) the 

director must be afforded a reasonable opportunity to make a presentation, in person or 

through a representative, to the meeting, before the resolution is put to a vote. 
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(3) If a company has more than two directors, and a shareholder or director has alleged 

that a director of the company (a) has become— (i) ineligible or disqualified in terms 

of section 69, other than on the grounds contemplated in section 69 (8) (a); or (ii) 

incapacitated to the extent that the director is unable to perform the functions of a 

director, and is unlikely to regain that capacity within a reasonable time; or (b) has 

neglected, or been derelict in the performance of, the functions of director, the board, 

other than the director concerned, must determine the matter by resolution, and may 

remove a director whom it has determined to be ineligible or disqualified, incapacitated, 

or negligent or derelict, as the case may be. 

 
(4) Before the board of a company may consider a resolution contemplated in 

subsection (3), the director concerned must be given— (a) notice of the meeting, 

including a copy of the proposed resolution and a statement setting out reasons for the 

resolution, with sufficient specificity to reasonably permit the director to prepare and 

present a response; and (b) a reasonable opportunity to make a presentation, in person 

or through a representative, to the meeting before the resolution is put to a vote. 

 
(5) If, in terms of subsection (3), the board of a company has determined that a director 

is ineligible or disqualified, incapacitated, or has been negligent or derelict, as the case 

may be, the director concerned, or a person who appointed that director as contemplated 

in section 66 (4) (a) (i), if applicable, may apply within 20 business days to a court to 

review the determination of the board. 

 
(6) If, in terms of subsection (3), the board of a company has determined that a director 

is not ineligible or disqualified, incapacitated, or has not been negligent or derelict, as 

the case may be— (a) any director who voted otherwise on the resolution, or any holder 

of voting rights entitled to be exercised in the election of that director, may apply to a 

court to review the determination of the board; and (b) the court, on application in terms 

of paragraph (a), may— (i) confirm the determination of the board; or (ii) remove the 

director from office, if the court is satisfied that the director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict. 
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(7) An applicant in terms of subsection (6) must compensate the company, and any 

other party, for costs incurred in relation to 

 
(8) If a company has fewer than three directors— (a) subsection (3) does not apply to 

the company; (b) in any circumstances contemplated in subsection (3), any director or 

shareholder of the company may apply to the Companies Tribunal, to make a 

determination contemplated in that subsection; and (c) subsections (4), (5) and (6), each 

read with the changes required by the context, apply to the determination of the matter 

by the Companies Tribunal.” If a company has fewer than three directors, section 71(8) 

of the Act kicks in. 

 
[9] It is expressly stipulated that section 71(3) of the Act does not apply to such a company. 

In terms of section 71(8)(b) of the Act, if any of the circumstances contemplated in 

section 71(3) of the Act applies, any director or shareholder of the company may bring 

an application to the Companies Tribunal, to make a determination contemplated in 

section 71(3)  . 

 
In its determination of the application, the Companies Tribunal is required to apply the 

provisions of sections (71) (4), (5) and (6), each read with the changes required by the 

context. 

 
EVALUATION: 

 
[10] The Applicant simply alleges that the Respondent was incompetent and failed to 

conduct his day to day duties. There is no evidence adduced as to exactly what the 

incompetence entails and how the Respondent failed to undertake his daily duties apart 

from a simple allegation as regards this issue nor have there been an explanations 

addressing the relevant subsections of Section 71. 

 
[11] In the premises, the Tribunal is not satisfied that Applicant has shown good cause as to 

why she should be entitled to the relief sought and the Respondent cannot accordingly 

be removed. 
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ORDER: 

 

 

 
[12] The application for removal of the Respondent is hereby refused. 

 
[13] No order as to costs. 

 

 

 

 
k tootla 

 
 
 

KHATIJA TOOTLA 

Member of the Companies Tribunal 

21 December 2020 


