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CT00414ADJ2020 Decision 
Brand Supplies Review against CIPC 

COMPANIES TRIBUNAL. 

REPUBLIC OF SOUTH AFRICA. 

                

       CASE NUMBER: CT00414ADJ2020 

In the matter between: 

ERNST BRAND         Applicant 

 

and 

 

COMPANIES AND INTELLECTUAL      Respondent  

 

PROPERTY COMMISSOIN 

_________________________________________________________________________ 

DECISION 

_________________________________________________________________________ 

 

Introduction 

1. This is an application for the review and setting aside of an administrative decision 

taken by the Companies and Intellectual Property Commission(the CIPC), in terms of 

which it refused to reserve the proposed name applied for by the applicant. The 

matter to be determined is whether the refusal is lawful or not. The application is 

launched in terms of Section 160 of the Companies Act 71 of 2008(the Act) read with 

Regulation 13(b) of the Act. 

 

2.  The applicant is Ernst Marais Brand, the sole owner of a company registered under 

the name K2020181605. The applicant is not legally represented. 

 

3. The respondent is the Companies and Intellectual Property Commission, a juristic 

person established in terms of Section 185 of the Act. The respondent is an organ of 

the state authorised to reserve and register company names on application. I refer to 



2 
 

CT00414ADJ2020 Decision 
Brand Supplies Review against CIPC 

the Companies and Intellectual Property Commission either as the CIPC or as the 

respondent. 

 

4. The nature of the application which served before the CIPC and was refused is 

unclear from the papers in that, the CIPC’s notice of refusal states that reservation of 

the name applied for is refused while the applicant’s application states refusal of the 

name change as the cause of review. 

 

5. The CIPC was requested to furnish copy of the application which was lodged by the 

applicant and was refused. At the time of writing this decision, the CIPC had still not 

furnished the requested information. 

 

6. Lack of clarity regarding the nature of the application that served before the CIPC 

could have been settled by the availability of the application documents which the 

CIPC considered and decided upon. 

 

7. With no information forthcoming from the CIPC, I proceed to adjudicate this 

application relying on information contained in the following documents for the factual 

background: 

 

7.1. The applicant’s application for review contained in Form CTR42 with 

annexures; and 

7.2. The CIPC’s answering affidavit with annexures. 

Facts 

8. The applicant states that the CIPC made a decision to reject the applicant’s 

application to change the name of his company from “K2020181605” to “Brand 

Supplies”, on grounds of confusing similarity of the proposed name with the following 

registered company names, A2Z MULTI BRAND SUPPLIES, MAHLALE BRANDING 

SUPPLY and SOURCE AND BRAND-SUPPLY AND PRINT. The applicant is seeking 

a review and setting aside of this decision of the CIPC. Further, the applicant is 

requesting the Companies Tribunal (the Tribunal) to grant the name change from 

K2020181605 to Brand Supplies. 
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9. The CIPC states that on 5 June 2020 it received an application for reservation of the 

proposed name “Brand Supplies” from the applicant. The CIPC considered the 

application and concluded that the proposed name was confusingly similar to the 

names A2Z MULTI BRAND SUPPLIES, MAHLALE BRANDING SUPPLY and 

SOURCE AND BRAND-SUPPLY AND PRINT, which were already on the companies 

register. Therefore, the CIPC refused the application on grounds that the proposed 

name did not meet the requirements of section 11(2)(b) of the Act. On 08 June 2020, 

the CIPC notified the applicant about the refusal and advised the applicant to insert 

the distinguishing element that would sufficiently be capable of differentiating 

applicant’s proposed name from the aforesaid names which were already registered. 

In support of its opposition to the review application, the CIPC referred to Court 

judgments, Tribunal decisions and the Companies Act. Those authorities will receive 

attention later in this decision. 

 

10. Aggrieved by the refusal, the applicant launched the present review proceedings 

seeking a review and setting aside of the CIPC decision as well as an order that the 

name of the company be changed from registration number K2020181605 to Brand 

Supplies.  

Legislative framework 

11. Sections 12 of the Companies Act 71 of 2008 read with regulation 9 governs 

reservation of company names. Section 12 provisions which are relevant to this case 

are section 12(2) and section 12(3). Regulation 9 provisions which are relevant to this 

case are regulation 9(3)(b) and (c) as well as regulation 9(4)(a). 

 

12. Section 11 of the Act read with regulation 8 governs the criteria for company names 

that may not be registered. Provisions that are relevant to this case are section 

11(2)(a) and section 11(2)(b) of the Act. Accordingly, in the main, this decision refers 

to the aforesaid provisions, any other provisions are referred to for completeness only. 

 

13. Interpretation of the above stated relevant provisions is key to determining whether 

the CIPC decision should be reviewed and set aside or not. 
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Reservation of Names:  

14. Section 12(2) of the Act provides that 

“The Commission must reserve each name as applied for in the name of the 

applicant, unless— 

(a) the applicant is prohibited, in terms of section 11(2)(a), from using the 

name as applied for; or 

(b)     the name as applied for is already reserved in terms of this section.” 

 

15. Section 12(3) of the Act provides that 

“If, upon reserving a name in terms of subsection (2), there are reasonable grounds 

for considering that the name may be inconsistent with the requirements of— 

(a) section 11(2)(b) or (c)— 

(i) the Commission, by written notice, may require the applicant to 

 serve a copy of the application and name reservation on any 

particular person, or class of persons, named in the notice, on the 

grounds that the person or persons may have an interest in the use 

of the name that has been reserved for the applicant; and 

(ii) any person to whom a notice is required to be given in terms of 

subparagraph (i) may apply to the Companies Tribunal for a 

determination and order in terms of section 160; 

 

16. Regulation 9(3)(b) and (c) provides that- 

“As soon as practicable after receiving an application to reserve a name, …, the 

Commission must consider the name, or if more than one name is included in the 

application for reservation, must consider the names serially in the order in which they 

appear in the application, and must issue to the applicant- 

 (b) a Notice Confirming a Name Reservation or Registration ….; or 

(c) a Notice Refusing a Name Reservation or Registration in Form CoR 9.5, if 

(i) the form of the name, or in the case of an application including 

alternative names, the form of each such name, fails to satisfy any 

requirements set out in section 11 or 12, or regulation 8;” 
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17. Regulation 9(4)(a) provides that- 

“If the Commission has accepted the reservation of a name that the Commission 

considers may be contestable on any ground contemplated in section 12(3), the 

Commission, when issuing Form 9.4 in response to that application, must also issue- 

(a) A notice of a Potentially Contested Name, in Form CoR 9.6, to the applicant 

if the name is contestable in terms of section 12(3)(a), read with section 

11(2)(b) or (c)” 

 

18. Criteria for names of companies 

    Section 11(2) of the Act provides that  

      “(a) the name of the company must 

 not be the same as— 

(i) the name of another company, domesticated company, registered 

external company, close corporation or co-operative; 

…………. 

(b) the name of the company must- 

not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) ….’’ 

………… 

Submissions  

19. The applicant is not legally represented and has neither referred to legislation, the 

common law nor any other legal authority as grounds for challenging the CIPC 

decision. His argument is that the companies whose names are sought to be protected 

by the decision of the CIPC are not conducting business in the same industry as his 

company, K2020181605, whose proposed name is Brand Supplies. 

 

20. The CIPC’s decision to refuse to reserve the proposed name is grounded on an 

averment that the proposed name is, contrary to the provisions of section 11(2)(b) of 

the Act, confusingly similar to the already registered specified names. The CIPC 
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authorities for resisting this review application are two Court judgments and four 

Tribunal decisions. 

 

21. It needs mention that, of the six cases that the CIPC has referred to, the CIPC chose 

to offer full citation in respect of only one case and left the rest to the reviewing authority 

to find its way to identifying those cases. The Tribunal rose to the challenge and has 

accordingly recorded a full citation of each of those cases in this decision. Also, it 

should be remembered that the CIPC has also failed to furnish the record requested 

by the Tribunal for the adjudication of this review. 

 

22. I find it necessary to digress a bit and address the conduct of the CIPC alluded to in 

the preceding paragraph. The onus rests on the party that refers to legal authority in 

its submissions, to furnish full citation for ease of reference. Further, it is in the 

interests of justice that the reviewing authority be placed in possession of all relevant 

information, including full record of the proceedings whose outcome is sought to be 

reviewed. It is on this basis that the CIPC was requested for the record. 

 

23. Section 193(2) of the Act enjoins each organ of the state to assist the Companies 

Tribunal to perform its functions effectively, I read “effectively” to be including “without 

undue inconvenience”. In my view, failure by the CIPC to furnish full citation of the 

authorities relied on, as well as failure to furnish the requested record, undermines the 

legislative provision requiring organs of the state to assist the Tribunal to perform its 

functions effectively. I hope and trust that the CIPC will oblige in future when 

requested for the record of proceedings. 

 

24. I now revert to the merits of the review application. 

 

25. Court judgments and Tribunal decisions which the respondent is relying on were 

concerned with company names which were either found to be confusingly similar to 

the already registered names, marks or trade-marks or were believed to be confusingly 

similar to the already registered names, marks or trade-marks. 

 

26. The Court judgments or orders referred to are: 

25.1. The Deutsche Babcock SA (Pty) Ltd v Babcock Africa (Pty) Ltd 1995 (4) SA 

1016t(the Deutsche Babcock case); and 
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25.2. The unreported Western Cape High Court Case 7900/18:Intel Corporation V 

Solar Intel (Pty) Ltd & others(the Intel Corporation case). 

 

27. The Deutsche Babcock case concerned a name which the court found to be 

confusingly similar to another registered name, and accordingly undesirable in terms 

of section 41 of the Companies Act 61 of 1973(the previous Companies Act). The Intel 

Corporation case concerned registration of a company name which was alleged to be 

confusingly similar to a registered trade mark in contravention of Section 34 of the 

Trade Marks Act. The parties agreed that the name offended against section 34 of the 

Trade-Marks Act and accordingly obtained a court order that confirms this agreement 

and the ancillary relief which was also agreed on by the parties. 

 

28. The Companies Tribunal Case decisions referred to are: 

27.1. Case CTO13Mar2017 Jonathan Jensen v Companies and Intellectual 

Property Commission (CIPC); 

27.2. CTO13APR2018 The Lona Citrus (Pty) Ltd V The Companies and 

Intellectual Property Commission (CIPC);  

27.3. CT012Nov2016, Nico Van Niekerk v The CIPC; and  

27.4. Case CT016Apr2016 Joalo Paulo Picciochi Salcedas Paes Lona Citrus (Pty) 

Ltd. 

 

29. The facts of all the above Tribunal cases are similar to the facts of the present case. 

Decisions of those cases were based on the interpretation of the Companies Act 71 of 

2008(the Act). Relevant facts of each case are that, the CIPC was taken on review for 

refusing to reserve proposed company names on grounds that the proposed names 

were confusingly similar to names that were already registered on the Companies 

register. The Tribunal dismissed all those review applications. 

Analysis 

30. The basis on which the Tribunal carries out its functions is the interpretation of the 

Companies Act 71 of 2008(the present Companies Act). To an extent necessary, 

reference should also be made to the Companies Act 61 of 1973(the previous 

Companies Act). 
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31.  The Deutsche Babcock case referred to in the CIPC, was decided on the basis of the 

previous Companies Act, particularly sections 41, 42 and 45 thereof which empowered 

the Registrar of Companies to act as follows if in the opinion of the Registrar, the name 

was undesirable: 

 

30.1. refuse to register the name; 

30.2. not approve the name for reservation; or 

30.3. order name change.  

 

32. The aforesaid powers of the Registrar were provided for in the previous Companies 

Act but have not been carried over to the present Companies Act. The present Act has 

placed the power to determine whether the name is confusingly similar to other existing 

names on the Tribunal. Any interested party that is aggrieved by reservation of a name 

which is believed to be confusingly similar to an already reserved or registered name, 

trade-mark or mark is entitled to approach the Tribunal for a determination whether 

such name does indeed not meet the requirements of section 11(2)(b) of the Act. 

 

33.  The Intel Corporation court order referred to in the CIPC submissions is an order that 

was granted on the basis of the agreement between parties and not on the basis of the 

Judge’s finding, in the result, not much can be drawn from that case. 

 

34. While the facts of all the Tribunal cases referred to by the CIPC are similar to the facts 

of the present case, I am notwithstanding, unable to agree with the conclusions 

reached by my learned colleagues in respect of each of those cases. My conclusion is 

informed by the interpretation of the Act, as appears more fully below. 

 

35. The CIPC draws its power to adjudicate applications to reserve company names from 

Section 12 of the Act. Pursuant to the powers delegated by the legislature to the 

Minister of Trade and Industry (the Minister)  in terms of section 223 of the Act, the 

Minister promulgated Regulation 9 for the proper implementation of the provisions of 

section 12. Regulation 9 being a subordinate legislation to section 12, lacks the legal 

force to widen, narrow or change the scope of section 12 in any manner whatsoever. 

 

36. The primary rule of interpretation requires that the ordinary grammatical meaning of 

words must be applied when interpreting legislation. However, the primary rule may be 
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departed from if the ordinary grammatical language gives rise to a glaring absurdity. 

From my observation, sections 11 and 12 read with the corresponding regulations are 

crafted in such clear and simple terms that the ordinary grammatical meaning must be 

applied when interpreting those provisions. 

 

37. Section 12(2) specifies the ground on which the CIPC must refuse to reserve a 

proposed name. Such grounds are only two, namely, either if the proposed name is 

the same as the registered name of another company, close corporation, a corporate, 

a business, a mark or a trade mark or if the proposed name is the same as the name 

that is already reserved for another company. 

 

38. Regulation 9(3)(c)(i) authorises the CIPC to issue a notice of refusal of the application 

if the proposed names for reservation or registration fail to meet any requirements of 

section 11 and section 12 of the Act. On the face of it, regulation 9(3)(c)(i) seems to be 

authorizing the CIPC to refuse a name reservation or registration if the proposed name 

does not satisfy any requirements set out in section 11 or 12 (my emphasis). However, 

the issue is clarified by regulation 9(4)(a) which provides the process that the CIPC 

must follow after reservation of a name which is believed to be confusingly similar to 

another registered name or another reserved name.  

 

39. Regulations, are subordinate legislation, thus an interpretation that suggests that 

regulation 9(3)(c)(i) overrides the provisions of section 12(2) is flawed. Accordingly, 

regulation 9(3)(c)(i) should be interpreted in a manner that accords with the provisions 

of section 12(2) of the Act as clarified by regulation 9(4) which provides for the process 

which must be followed upon reserving a name which may be contestable. 

 

40. Where the names are the same, there can be no argument about the fact that it would 

be improper to register such name. I believe, it is for this reason that the Legislature 

has decided that where names are the same as those of another company, close 

corporation, corporation, business name, trade mark or mark of another person the 

CIPC must not reserve that name without authority by the owner. Sameness of names 

is a clear-cut case; it cannot be validly argued. 

 

41. The position is different with proposed names which the CIPC reasonably believes to 

be confusingly similar. The issue of reasonableness and the issue confusing similarity 
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are arguable. The legislature deems it proper that arguable issues such as these be 

settled by the Tribunal rather than the CIPC. 

 

42. Section 12(3) is important in several respects, including to advance the argument that 

the CIPC is expected to register names which the CIPC believes to be confusingly 

similar. At the risk of sounding repetitive, I find it apposite to once more quote section 

12(3) of the Act, which provides as follows:  

 “If, upon reserving a name in terms of subsection (2), there are reasonable grounds 

for considering that the name may be inconsistent with the requirements of— 

(b) section 11(2)(b) or (c)— 

(i) the Commission, by written notice, may require the applicant to 

 serve a copy of the application and name reservation on any 

particular person, or class of persons, named in the notice, on the 

grounds that the person or persons may have an interest in the 

use of the name that has been reserved for the applicant; and 

 

(ii) any person to whom a notice is required to be given in terms of 

 subparagraph (i) may apply to the Companies Tribunal for a 

determination and order in terms of section 160; 

 

To me section 12(2) and (3) illuminate the following important points: 

 

43. Section 12(2) of the Act obliges the CIPC to reserve each name as applied for in the 

name of the applicant unless the proposed name is the same as another registered or 

reserved name; 

 

44. Provision for a process to be followed upon reservation of a name which the CIPC 

believes to be confusingly similar in contravention of section 11(2)(b) of the Act, 

evinces the intention of the legislature to have such names reserved; 

 

45. A determination whether the reservation of a name which is believed to be confusingly 

similar to another name satisfies requirements of the Act can only be made in the event 

of the reservation being challenged by any person with an interest in the reserved 

name. The CIPC is not empowered to preempt the position that may be taken by those 

whom the CIPC identifies as being possible interested parties in the reservation. It is 

upon the interested parties to either accept the reservation or contest it. 
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46. The burden of challenging the reservation rests on the person having an interest in the 

name, the CIPC does not have a proxy to refuse reservation for the benefit of those 

whom the CIPC identifies as possible interested parties; 

 

47. A closer scrutiny of section 12(3), lays bare the fact that as far as reservation of names 

is concerned, it is the Tribunal which has the authority to determine whether the 

reserved name is, in contravention of section 11(2)(b), confusingly similar to other 

reserved or registered names.  

 

48. The CIPC is permitted to form an opinion on the possible existence of confusing 

similarity and to invoke a process which should alert those who, in the opinion of the 

CIPC may have an interest in the name, about the reservation. It depends on such 

identified persons or any other interested person, whether to accept the reservation or 

to challenge it for a determination whether the reserved name is indeed confusingly 

similar, in contravention of section 11(2)(b) or not. The power to make this 

determination resides with the Tribunal. 

 

49. Section 12(3) permits the CIPC to take steps to cause interested persons to be notified  

in the event of reservation of a name that is believed to be not meeting the 

requirements of section 11(2)(b) of the Act, it does not oblige the CIPC to take those 

steps. It is my understanding that section 12(3)(a) of the Act seeks to balance the 

interests of the applicant whose name is reserved and the owner of the name that is 

already registered. Based on this understanding I find myself with no option but to form 

a view that upon reservation of names which the CIPC believes to be confusingly 

similar to other registered or reserved names, the CIPC must issue a notice of a 

potentially contested name to the applicant in terms of section 12(3)(a)(i) of the Act. 

 

50. For this application to succeed, it must be shown that the CIPC’s refusal or to reserve 

the proposed name is unlawful. 

 

Findings 

 

51. It is clear from Section 12(2) that the condition that must be satisfied before the CIPC 

can lawfully refuse the reservation application is the sameness of names, not the 

similarity. Contrary to the empowering provisions, the CIPC’s decision is based on 
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similarity and not sameness. Accordingly, the CIPC is found to have misdirected itself 

on the point of law by relying on section 11(2)(b) of the Act without due regard for the 

provisions of section 12(3) which provides the process to be followed upon a 

contestable name being reserved; 

 

52. Further, the CIPC erred by relying on the cited court judgments and tribunal decisions 

because they deal with confusing similarity of names.  The Act does not authorize the 

CIPC to refuse reservation of names on grounds of the CIPC’s belief of confusing 

similarity. In the case of names that the CIPC believes to be confusingly similar, the 

Act authorizes the CIPC to reserve the name and to thereafter undertake a process 

that seeks to counter any prejudice that may be suffered by interested parties as a 

result of the reservation. In light of the above, and without pronouncing on the 

correctness or otherwise of the decisions made by my colleagues, I find it difficult to 

agree with the Tribunal decisions which the CIPC relies on for its submissions. Further, 

I am unable to agree with the CIPC interpretation of the Companies Act that it is entitled 

to refuse reservation on the basis of its belief that the name is confusingly similar to 

existing names in contravention of section 11(2)(b) of the Act. 

 

53. In light of the above, I cannot escape the conclusion that the CIPC’s decision is 

unlawful and should accordingly be reviewed and set aside. 

 

54. The next question is whether the applicant has made out the case for the Tribunal to 

grant the name change of the company. 

 

55. The question before me is not whether the proposed name “Brand Supplies”is 

confusingly similar or not to other registered names but rather, whether the CIPC’s 

decision is lawful. It is thus not necessary for the Tribunal to consider and make a 

determination whether the opinion of the CIPC that the proposed name is confusingly 

similar to other registered names is correct or not. 

 

Conclusion 

 

56. Having properly considered all the circumstances relevant to the case as well as the 

submissions by the parties, I come to the conclusion that the Companies and 

Intellectual Property Commission has erred on the point of law when it refused the 

reservation application. Its administrative decision is therefore unlawful. Accordingly, 
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the decision of the Companies and Intellectual Property Commission stands to be 

reviewed and set aside. The applicant’s request for change of name by the Tribunal 

should not succeed. Accordingly, the following order is made; 

 

Order 

(a) The administrative decision taken by the Companies and Intellectual Property 

Commission under reference 9264632587 on 6 June 2020, in terms of which it 

refused to reserve the proposed name Brand Supplies is hereby reviewed and 

set aside; 

 

(b) The application to reserve the name Brand Supplies is referred back to the 

Companies and Intellectual Property Commission for consideration; and 

 

(c) Each party to pay its costs. 

 

DATED AT PRETORIA ON THIS THE ____ DAY OF ________________________ 2020 

 

_______________________________ 

Ms M. Ramagaga 

Member of the Companies Tribunal 
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