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From the Editor's desk
Compliments of the new year. The country and the

Inside this edition

world at large is still faced with COVID-19 Pandemic,
we wish our stakeholders to embrace good health
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as wealth; close the door to negative attitude to
gratitude and hope everyone remains courageous
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and not give up. In adapting to the new norm, I
would like to borrow words from Alvin Toffler when
he said, “The illiterate of the 21st century will not be
those who cannot read and write, but those who
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cannot learn, unlearn and relearn”.
This is the Companies Tribunal's (the Tribunal) third
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quarter Bulletin aimed at creating awareness about
its services. The Tribunal held stakeholder engagement with the Drankenstein Local
Municipality under Cape Winelands District Municipality as well as law firms in Gert
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New appointments
-by Simukele Khoza

Sibande and Amajuba District Municipalities. These engagements above are beneficial
to law firms and businesses specifically in the Local Economic Development sphere of
government as companies are encouraged to utilise Tribunal services which are free of

09

Seminar invitation
-by University of Pretoria and
Companies Tribunal

charge.
Stakeholders are encouraged to make suggestions and contributions, such inputs
must be sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following
email addresses: SKhoza@companiestribunal.org.za and
DMthalane@companiestribunal.org.za. Kindly visit us online at
www.companiestribunal.org.za, contact us on 012 394 1000 and send email to
Registry@companiestribunal.org.za.
I hope the articles featured will encourage stakeholders to utilise Tribunal services.
Editor: S Khoza
Manager: Communications and Marketing
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Alternative Dispute
Resolution by
Companies Tribunal

- By Leeto Matshidiso

C

ompanies Tribunal (the Tribunal) is one of the

the methods which the Tribunal can utilize to resolve of

agencies of Department of Trade, Industry and

disputes outside the normal judicial method of going to

Competition and was established in terms of section

courts. It is also one of the methods which were

193 of the Companies Act 71 of 2008 (the Act).

recommended by the King Commission as the progressive and
emerging governance trends which was incorporated in the

One of the core functions of the Tribunal in terms of section

King III Code on Good Corporate Governance.

195 1 (b) is to assist in the resolution of dispute as
contemplated in Part C of Chapter 7 of the Act. Part C of

ADR in the context of the Tribunal is voluntary, it is mainly

Chapter 7 predominantly deal with Alternative Dispute

conducted by means of mediation and arbitration. It is the

Resolution which is conceptualised and encoded in the

best method which parties can voluntarily agree upon for the

following provisions:

resolution of all if not most of their corporate governance
challenges and disputes, in the most efficient and cost-

a)

Regulation 132 Alternative Dispute

effective way.

Resolution Procedures.
b)
c)

Regulation 133 Forms of order resulting from

It is in fact a less adverse and convenient means of settling

Alternative Dispute Resolution procedures.

corporate disputes without involving the courts and is less

Regulation 134 Accreditation of Alternative

formal and complicated. It often involves negotiations,

Dispute Resolutions providers.

persuasions and flexible admission and presentation of
evidence that deals with the subject matter of the disputes

Alternative Dispute Resolution (ADR) by definition, is one of

without the application of rigorous principles and procedure
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which are utilised in the Courts of law. The interaction is more

dealing with or recommending the utilisation of ADR for

serene and resonate with prospects of establishing long and

resolving of disputes. Contractual clauses of this nature can

sustainable business relationships unlike when parties utilise

legally establish jurisdiction of Tribunal to hear disputes

court process which are more antagonistic and restrictive.

where it is difficult for parties to voluntarily agree to its

The Tribunal's ADR encourages the preservation of business

jurisdiction.

relationships compared to litigation in the courts.

The

following are the advantages of utilising the ADR for resolving

The Tribunal is well placed to hear all the ADR disputes

disputes, namely:

because of the following considerations, that it has:

Ÿ

Mediation and Arbitration are mostly best ways of

1)

settling disputes rather than winner takes all system of
Courts.

Ÿ
Ÿ

Established good ADR systems and
procedures for resolving corporate disputes.

2)

Large contingency of competent Mediators

Increasing of the accessibility to justice in the most

and Arbitrators who are Advocates,

expedient and cost-effective way.

Attorneys and Acting High Courts Judges with

Less complicated and relief the burden on the court

many years of practice and experience in law.
3)

systems.

Modern facilities and services such as
meeting rooms, communication facilities,

The Tribunal under the circumstance of the prevalent

administrative and secretariat services to

legislative prescript enjoys jurisdiction to hear disputes and

support mediations and arbitration process.

matters which companies referred to it only on the basis of
voluntariness and is a creature of statute, does not have the

Despite the limited jurisdiction, the Tribunal has dealt with

authority to order parties to utilize ADR in resolving their

more than 200 filed applications. It is hoped that the Tribunal

disputes.

will enjoy extensive jurisdiction after the amendment of the
Companies Act. Companies are encouraged to utilise the

The lack of jurisdiction as result of not having authority to

Tribunal's ADR mechanism which is at no cost to them, this

order ADR to parties which are having corporate disputes,

will save them time and money.

place a heavy burden on the Tribunal operations and affect its
reputation and competencies and ought to be changed. There
is no doubt that if there could be change or amendment in the
current Act in respect of jurisdiction around ADR, the Tribunal
can be one of the best forum for the resolution of all corporate
governance disputes in South Africa. At this juncture
necessary legislative authorities are in the process of effecting
necessary amendments to Companies Act which, inter alia,
touch on aspects of Alternative Dispute Resolution.
In the due course, one of the best ways which parties can
utilize to progressively establish the jurisdiction of the
Tribunal to implement ADR in the event of corporate disputes
is by inserting clauses in their constitutive documents such as
Memorandum of Incorporation or Shareholders Agreement
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Case Highlights
- By Simukele Khoza

Annual General Meeting (AGM)
Aqua Vista Home Owners Association (Applicant)
The Applicant is registered in terms of company laws of the Republic of South
Africa. The Chairman of the Board of Directors of the Applicant was duly
authorized by the Board of Directors to file the application. An application was
filed in terms of Section 61(7) of the Companies Act 71 of 2008, to request an
extension to hold its AGM more than 15 months after the last AGM which was held
on the 20th February 20219. Section 67(7) stipulates that: A public company must
convene an annual general meeting of its shareholders—
(a)

initially, no more than 18 months after the company's date of incorporation; and

(b)

thereafter, once in every calendar year, but no more than 15 months after the date of the previous annual general
meeting, or within an extended time allowed by the Companies Tribunal, on good cause shown.

The Applicant submitted that lockdown came into effect on 27th March 2020 and face to face meetings were prohibited during the
lockdown. Furthermore, an online meeting could not be held as it is prohibited in terms of Clause 15.4 of the Companies
Memorandum of Incorporation (MoI). The Applicant undertook to hold an AGM before 31st January 2021.
The Tribunal was satisfied that good cause was shown as to why the Applicant could not hold its AGM, therefore an extension was
granted to hold the AGM not later than 31st January 2021.
Order: Granted

Review of Companies and Intellectual Property Commission (the CIPC) decision
LBK Consulting (Pty) Ltd (Applicant) and CIPC (Respondent)
The Applicant sought to review and set aside a notice or decision of the CIPC for refusing to reserve a company name proposed or
applied for by the Applicant. The CIPC refused to reserve the name on the ground that the proposed name is confusingly similar to
or “conflicts” with another name LBK GROUP, already appearing on the CIPC's name register.
The documents in the application were reportedly served by way of electronic mail on the CIPC's functionaries. The Tribunal was
satisfied that the application was adequately served, as contemplated by regulation 153, read with regulation 7, of the Companies
Regulations, 2011 (the Regulations). The period of 20 business days allowed to Respondents, such as the CIPC, to file an answer to
applications before the Tribunal lapsed. On 01 July 2020, Mr Moshabane Brian Kgariya, acting on behalf of the Applicant, lodged an
application to reserve a company name in terms of the CIPC's Form COR 9.1. The next day, on 02 July 2020, the CIPC issued to Mr
Kgariya Form COR9.5 notifying him of its refusal to reserve the name proposed.
The Applicant disputes the CIPC's decision or reasons for refusal to reserve the impugned name. It is argued on behalf of the
Applicant that the Applicant had previously successfully applied for and subsequently registered the following companies bearing
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the letters or acronym LBK: LBK Capital, LBK Logistic and LBK Resources. These entities have the same directors and shareholders
and form part of a “Group” of companies, hence the application for the impugned name was made. Furthermore, the Applicant
disputes or denies that the name LBK Group is confusingly similar as asserted by the CIPC in its notice.
The Tribunal's view is that the Applicant could not be allowed to reserve the name for use when this would clearly be an affront to
the sections 11(2)(a) and 12(2) of the Act. Therefore, the application was dismissed.
Order: Dismissed

Social and Ethics Committee (SEC)
Wosa Export Marketing NPC (Applicant)
The Applicant filed an application in terms of section 72(5)(b) of the Act read with regulations 43(1)(c) and 43(2)(b) of the
regulations in terms of the Companies Act (GNR 351 of 26 April 2011) for an exemption from appointing a Social and Ethics
Committee (“SEC”). The Applicant is a non-profit company registered in accordance with the Act with registration number
2006/005074/08. The application was brought by Siobhan Ella Maureen-Thompson, who is the Chief Executive Officer of the
Applicant and who was duly authorised in terms of a resolution of the directors dated 7 February 2020. The Applicant stated that
based on turnover, third party liabilities and membership for the financial years 2018 and 2019, it had a Public Interest Score (PIS) in
excess of 500.
In terms of Section 72(5), a company that falls within a category of companies that are required in terms of this section and the
regulations to appoint a social and ethics committee may apply to the Tribunal in the prescribed manner and form for an exemption
from that requirement, and the Tribunal may grant such an exemption if it is satisfied that—
(a)

the company is required in terms of other legislation to have, and does have, some form of formal mechanism
within its structures that substantially performs the function that would otherwise be performed by the social and
ethics committee in terms of this section and the regulations; or

(b)

it is not reasonably necessary in the public interest to require the company to have a social and ethics committee,
having regard to the nature and extent of the activities of the company.

The proposed functions of the SEC as indicated in regulation 43(5) of the Act, are the factors that are taken into account in
determining whether it is reasonably necessary and in the public interest to have such a committee. The Tribunal found that based
on the objectives and operations of the Applicant, is, if any, minimal and it is not in the public interest to require an SEC.
Order: Granted

Name dispute
Val De Vie Intellectual Property (Pty) Ltd (Applicant) vs Val De Vie (Pty) Ltd (First Respondent) and
CIPC (Second Respondent)
The Applicant filed an application objecting the First Respondent's company name VAL DE VIE based on Sections 11(2)(a)(iii) and
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11(2)(b)(iii) of the Act in respect of the Applicant's trade mark VAL DE VIE.
The Applicant is a private company based in Paarl, Western Cape, is the proprietor of the trade mark VAL DE VIE. The trade mark was
registered in 2004 in a couple of classes over a variety of goods or services. In this application, the Applicant complained that the
registered company name of the First Respondent, VAL DE VIE, a private company based in Gordons Bay, Western Cape, is the same
as or confusingly similar to its trade mark VAL DE VIE.
This was an application for a default order in terms of regulation 153 of the Companies Regulations, 2011. The First Respondent
defaulted in filing an answer within the period allowed by regulation 143. The founding papers were served upon the First
Respondent by way of affixing to the post box at the First Respondent's premises on 07 November 2019. Service by way of affixing is
one of the permitted methods of service of documents or notices on companies or similar body corporates in terms of regulation 7.
To the extent that affixing to a post box is dissimilar to affixing to the main door of the premises required in terms of regulation 7,
the Tribunal had to use its discretion to condone it in terms of regulation 154(3)5 as a technical irregularity.
The Applicant had used the same address previously when serving the letter of demand, which came to the attention of the First
Respondent. The First Respondent's director refused to provide his email address. Available evidence suggests that the First
Respondent shares its registered office address with its sole director. Therefore, the Tribunal was satisfied that the application was
adequately served on the First Respondent however, the Second respondent was not served.
The Second Respondent ought to have been served as a party cited in the proceedings, this is more necessary where an order
requiring the observance of the CIPC is included in the Applicant's prayers. Due to the Applicant's failure to serve the Second
Respondent, the relief sought by the Applicant was unavailable for want of notice on the CIPC. The Applicant sought that the CIPC
be directed to substitute the First Respondent's registration number for the First Respondent's name allotted by the CIPC when the
First Respondent was registered. This was conditional upon the application being successful in its objection to the First
Respondent's name.
The Tribunal's view was that the First Respondent's registered company name VAL DE VIE does not satisfy the requirements of
section 11(2)(a)(iii) of the Act. Furthermore, The Tribunal found that there was no need to determine the Applicant's case based on
section 11(2)(b)(iii).
Order:

Ÿ

the First Respondent was directed to choose a new name and file a notice of amendment to its Memorandum of
Incorporation;

Ÿ

the First Respondent was directed to complete the activities ordered above within two months of service of this order upon
the First Respondent in terms of regulation 153(3) of the Act;

Ÿ

the Applicant's request that the CIPC be directed to change the First Respondent's name to the First Respondent's
registration number in the event the First Respondent fails to comply with the terms of this order was dismissed, and

Ÿ

the First Respondent was liable for costs of the application on a party and party scale of the High Court of South Africa.
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Stakeholder engagement
- By Dumisani Mthalane

T

he Tribunal held a series of engagements with various

assisting amongst others local companies to access key

stakeholders aimed at raising awareness about its

services, e.g. should companies have disputes they can

services. These engagements took place in a form of

contact the Tribunal for resolution of those disputes. This

virtual meetings due to COVID-19 regulations which requires

engagement was a stepping stone towards fostering ongoing

everyone to limit physical interaction and were conducted by

partnership and a commitment of working together was

Communications and Marketing, Registry and Legal divisions.

made and DLM promised to inform other relevant

Annually, the Tribunal identifies various districts where it

stakeholders about existence of the Tribunal.

plans to engage stakeholders.

Engagement with law firms
Engagement with Drankenstein Local Municipality

Law firms are our key stakeholders, about a handful of

The Drakenstein Local Municipality (DLM) forms part of the

applications received by the Tribunal come from law firms,

Cape Winelands District in the Western Cape Province (WC). It

especially big firms. Therefore, smaller firms should be

is bordered on the west by the City of Cape Town Metro and

informed about Tribunal's services so that they can achieve a

West Coast District. The municipality is one of five in the Cape

win-win solution between themselves and their clients in

Winelands District. Paarl and Wellington are its main urban

terms speedy resolution of company disputes and saving

centres. It was important to have this engagement with the

costs. The Tribunal had virtual meetings with WJB Attorneys,

municipality because most of applications the Tribunal

Botha Attorneys and Mohlala Attorneys all based in Gert

receives in the WC come from Cape Town. This engagement

Sibande District in Mpumalanga Province and Southey

came at an opportune moment because DLM is in the process

Attorneys Incorporated based in Amajuba District in KZN.

of launching the virtual business hub and promised to publish
the Tribunal's link there. The virtual business hub aimed at

The Tribunal's presentation discussed the following amongst

Virtual meeting with Drakenstein Local Municipality
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others; social and ethics committee exemptions (SEC) in terms

to invite the Tribunal for a virtual presentation about its

of section 72; name disputes under sections 11 and 160;

services, virtual presentations are encouraged as they are

alternative dispute resolution (ADR) under section 166;

convenient and cost effective.

directorship disputes under section 71,
benefits of Tribunal's services and the
case management system (CMS). Law
f i r m s w e r e e n c o u ra g e d t o f i l e
applications through the CMS which is
accessed from the website because it is
efficient, saves costs and compatible
with mobile devices. Information
brochures of the Tribunal were shared.
Law firms expressed appreciation
about the engagements and promised
to use Tribunal's services and inform
other stakeholders in their districts.

Virtual meeting with Mohlala Attorneys

Stakeholders are more than welcome

New appointments
- By Simukele Khoza

Products and held the following positions, namely: Accounts
Receivable Clerk, Accounts Payable Clerk, Production
Administrator and Sales Clerk 2008-2013. Furthermore, in
2013 she was appointed by NMISA (National Metrology
Institute of South Africa) as Assistant Accountant in Creditors
until 2020.
We wish her well in her new position as Finance Practitioner.
Tel : (012) 394 1000 | (012) 394 3800

Dikeledi Rathlogo: Finance Practitioner

Physical address
the dtic Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria
0002

The Tribunal is excited to announce the appointment of
Finance Practitioner, Ms. Dikeledi Rathlogo who joined the
Tribunal on the 04th January 2021. She completed B Com

Website
www.companiestribunal.org.za

degree at the University of Pretoria in 2008.

Email
Registry@companiestribunal.org.za

After completion of her studies, Ms. Rathlogo joined Nkunzi

Follow us

Milkyway Dairy, a company producing Woolworths Dairy

@CompaniesT_SA

Companies Tribunal
design and layout: Dumisani Mthalane
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