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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

          Case Number:  CT00491ADJ2020 

         

In the ex parte application of: 

DONCO INVESTMENTS (PTY) LTD                 Applicant 

(Registration Number: 1999/016925/07) 

 

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 17 December 2020 

 

Summary: Application for an exemption from the requirement to appoint a social and 

ethics committee (SEC), based on a myriad of grounds (including that the applicant 

company has only one director; is a family business and its activities are monitored in 

terms of a franchise agreement) pointing towards an exemption based on section 72(5)(b) 

of the Companies Act 71 of 2008 – grounds advanced found to be without merit and 

insufficient to establish that “it is not reasonably necessary in the public interest to 

require the company to have a social and ethics committee, having regard to the nature 

and extent of the activities of the company” - held that the application is dismissed. 

 

 

 

DECISION (Reasons and an Order) 

 

 

 

Khashane La M. Manamela 
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Introduction 

[1] Donco Investments Proprietary Limited, the applicant herein, is a private 

company incorporated or registered in May 1999. Its address of registered office is 

situated in Grahamstown (now Makhanda) in the Eastern Cape. It seeks - in terms of this 

application - for an exemption from the requirement to appoint a social and ethics 

committee (SEC), as envisaged by section 721 of the Companies Act 71 of 2008 (the 

Companies Act), read with regulation 432 of the Companies Regulations, 2011 (the 

Regulations) on a myriad of reasons or grounds, discussed below. 

 

[2] After the application was allocated to me in late October 2020 and due to the 

condition of the affidavit in support of the application, I directed that the applicant be 

requested by the recording officer or registrar of this Tribunal to address the following by 

way of an affidavit or statement under oath: 

 

[2.1] why the applicant is required to appoint a social and ethics committee? 

 

[2.2] which section of the Companies Act 71 of 2008 or regulation in the 

Companies Regulations, 2011, is relied upon for purposes of the relief in terms of 

this application? 

 

[2.3] why the applicant should be exempted from appointing a social and ethics 

committee? 

 

                                                 
1 See pars [6]- [7], below, for a reading of the material part of section 72 of the Companies Act 71 of 2008 

(the Companies Act. 
2 See par [8], below, for a reading of the material part of regulation 43 of the Companies Regulations, 2011 

(the Regulations). 
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[3] The registrar complied with the direction, but as at 25 November 2020, the 

applicant had not yet acceded to the request. A reminder with a deadline had to be sent to 

the applicant. Consequently, the applicant furnished a letter purporting to supplement the 

material in its founding affidavit as suggested above. But evidence before this Tribunal is 

not to be adduced by way of letters.3 The applicant adopted this approach despite being 

advised in the communication referred to above that the additional material has to be 

furnished under oath in the form of a sworn statement or affidavit. But there is more. 

When the applicant was alerted to the latter omission, it responded by having a 

commissioner of oaths simply affix a rubber stamp and sign the same letter without 

bothering to convert its contents into an affidavit. I also noted that even the initial 

affidavit was drafted and filed in this fashion. It is doubtful that this complies with the 

applicable rules for affidavits or depositions made under oath.4 The applicant’s sole 

member and deponent to the founding affidavit, Mr Donald Connan, appears to be an 

experienced businessperson. He ought to have been aware of this patent error. The same 

applies to Mr Gert Bernadus Jonker who apparently affixed his signature and rubber 

stamp as commissioner of oaths to both the founding and supplementary documents filed 

by the applicant with this Tribunal. The same Mr Jonker appears to have exchanged 

correspondences with the office of the registrar of this Tribunal on behalf of the applicant 

regarding this application. He clearly ought to know that he cannot commission affidavits 

in which he has interest.5 These do not bode well with the serious nature with which the 

proceedings of this Tribunal are conducted. And more so regarding the institution of an 

                                                 
3 Regulations 142(1)(b); 143(3)(a) and 144(2) of the Regulations. 
4 See Justices of the Peace and Commissioners of Oaths Act 16 of 1963 and its Regulations Governing the 

Administering of an Oath or Affirmation. 
5 Ibid. 
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SEC, the subject-matter of all these, and its designated role in companies.  But, I will 

nevertheless proceed to the merits of the application. 

 

Grounds for an exemption 

[4] The applicant submits that it is required to appoint an SEC as its public interest 

score exceeds 500 points6 and for the following reasons: 

  

[4.1] the applicant has a sole director; 

 

[4.2] the shares in the applicant are held by a trust and the sole director of 

applicant is also the founder and trustee of the trust; 

 

[4.3] the applicant is not a public liability company; 

 

[4.4] the applicant is a family business; 

 

[4.5] the applicant does not have any non-executive director to serve on the 

social and ethics committee; and 

 

[4.6] the applicant is also guided by a franchise agreement that in terms of 

which the applicant’s activities are monitored. 

 

                                                 
6 The public interest score is calculated in terms of regulation 26(2) of the Companies Regulations, which 

reads in the material part: “For the purposes of regulations 27 to 30, 43, 127 and 128, every company must 

calculate its ‘public interest score’ at the end of each financial year, calculated as the sum of the 

following:— (a) a number of points equal to the average number of employees of the company during the 

financial year; (b) one point for every R 1 million (or portion thereof) in third party liability of the 

company, at the financial year end;  (c) one point for every R 1 million (or portion thereof) in turnover 

during the financial year; and (d) one point for every individual who, at the end of the financial year, is 

known by the company––  (i) in the case of a profit company, to directly or indirectly have a beneficial 

interest in any of the company’s issued securities; or  (ii) in the case of a non-profit company, to be a 

member of the company, or a member of an association that is a member of the company.” 
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[5] The abovementioned grounds for an exemption sought by the applicant are 

discussed against the applicable legal principles, next. 

 

Applicable legal principles and grounds for an exemption (a discussion) 

[6] The obligation to appoint an SEC is located in section 72(4) of the Companies 

Act, which reads in the material part: 

“(4) The Minister, by regulation, may prescribe - 

(a) a category of companies that must each have a social and ethics 

committee, if it is desirable in the public interest, having regard to - 

(i) annual turnover; 

(ii) workforce size; or 

(iii) the nature and extent of the activities of such companies; 

(b) the functions to be performed by social and ethics committees required 

by this subsection; and 

(c) rules governing the composition and conduct of social and ethics 

committees.” 

 

[7] Exemptions from the requirement to appoint an SEC are primarily located in 

section 72 (5) of the Companies Act. This provision reads: 

“A company that falls within a category of companies that are required in 

terms of this section and the regulations to appoint a social and ethics 

committee may apply to the Tribunal in the prescribed manner and form 

for an exemption from that requirement, and the Tribunal may grant such 

an exemption if it is satisfied that - 

(a) the company is required in terms of other legislation to have, and does 

have, some form of formal mechanism within its structures that 

substantially performs the function that would otherwise be performed by 

the social and ethics committee in terms of this section and the 

regulations; or 

(b) it is not reasonably necessary in the public interest to require the 

company to have a social and ethics committee, having regard to the 

nature and extent of the activities of the company.” 
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[8] The material parts of section 72 are to be read with regulation 43 of the 

Regulations, which reads in the material part: 

 

“(1) This regulation applies to––  

(a) every state owned company;  

(b) every listed public company; and 

(c) any other company that has in any two of the previous five years, 

scored above 500 points in terms of regulation 26(2).  

(2) A company to which this regulation applies must appoint a social and 

ethics committee unless––  

(a) it is a subsidiary of another company that has a social and ethics 

committee, and the social and ethics committee of that other company will 

perform the functions required by this regulation on behalf of that 

subsidiary company; or  

(b) it has been exempted by the Tribunal in accordance with section 72 (5) 

and (6).  

(3) …  

(4) A company’s social and ethics committee must comprise not less than 

three directors or prescribed officers of the company, at least one of whom 

must be a director who is not involved in the day-to-day management of 

the company’s business, and must not have been so involved within the 

previous three financial years.  

(5) A social and ethics committee has the following functions:  

(a) To monitor the company’s activities, having regard to any relevant 

legislation, other legal requirements or prevailing codes of best practice, 

with regard to matters relating to -  

(i) social and economic development, including the company’s standing in 

terms of the goals and purposes of––  

(aa) the 10 principles set out in the United Nations Global Compact 

Principles; and  

(bb) the OECD recommendations regarding corruption; 

(cc) the Employment Equity Act; and  

(dd) the Broad-Based Black Economic Empowerment Act;  

(ii) good corporate citizenship, including the company’s––  

(aa) promotion of equality, prevention of unfair discrimination, and 

reduction of corruption;  

(bb) contribution to development of the communities in which its activities 

are predominantly conducted or within which its products or services are 

predominantly marketed; and  

(cc) record of sponsorship, donations and charitable giving;  

(iii) the environment, health and public safety, including the impact of the 

company’s activities and of its products or services;  

(iv) consumer relationships, including the company’s advertising, public 

relations and compliance with consumer protection laws; and  
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(v) labour and employment, including––  

(aa) the company’s standing in terms of the International Labour 

Organization Protocol on decent work and working conditions; and  

(bb) the company’s employment relationships, and its contribution toward 

the educational development of its employees;  

(b) to draw matters within its mandate to the attention of the Board as 

occasion requires; and  

(c) to report, through one of its members, to the shareholders at the 

company’s annual general meeting on the matters within its mandate.” 

 

[9] The functions of an SEC are set out in regulation 43(5), quoted above. And 

section 72(10) states that there are consequences for failure to appoint an SEC as 

stipulated in sections 84(6) and (7), all of the Companies Act. They include that the 

Companies and Intellectual Property Commission (the CIPC) may issue a compliance 

notice for the defaulting company to show cause why the CIPC should not convene a 

meeting of shareholders for purposes of making the appointment of an SEC for the 

company with the costs thereof payable by the directors deliberately implicated in the 

default on a pro rata basis. 

 

[10] Although the applicant did not specify under which provision the exemption is 

sought,7 a review of the grounds advanced by the applicant for relief, set out above,8 

clearly point towards the applicant’s case being located in the provisions of section 

72(5)(b) of the Companies Act. This provision, reflected above, provides that an 

exemption from appointing an SEC may be granted based on the public interest element 

or principle, being that “it is not reasonably necessary in the public interest to require the 

                                                 
7 Regulation 142(3)(a) requires that “[a]n application in terms of this regulation must … indicate the basis 

of the application, stating the section of the [Companies] Act or [the Regulations] in terms of which the 

Application is made”. 
8 See par [4] above. 
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company to have a social and ethics committee, having regard to the nature and extent of 

the activities of the company”. 

 

[11] I will determine whether the grounds for relief passes muster under self-

explanatory subheadings below. The grounds are - in some instances – dealt with 

conjunctively. 

 

The applicant has a sole director and does not have any non-executive director 

[12] The above comprises two grounds advanced by the applicant: firstly, that the 

company has a single director, and, secondly, that the company does not have non-

executive directors or directors not involved in the day-to-day management of the 

company to constitute an SEC. With respect, the two grounds make more sense when 

dealt with jointly. The grounds appear to be in consideration of the requirement in 

regulation 43(4) that an SEC “must comprise not less than three directors or prescribed 

officers of the company, at least one of whom must be a director who is not involved in 

the day-to-day management of the company’s business, and must not have been so 

involved within the previous three financial years”. 

 

[13] There is nothing precluding the company to appoint more directors or prescribed 

officers including one non-executive director. The grounds appear to be motivated by 

financial concerns. In the decision of Samsung Electronics South Africa (Pty) Ltd,9 I 

dismissed an application whose grounds for an exemption included one based on 

                                                 
9 Samsung Electronics South Africa (Pty) Ltd, Companies Tribunal, CT00277ADJ2020, 24 February 2020 

at par [46]. 
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financial concerns or costs for appointing a non-executive director. Due to the specific 

role of the non-executive director the costs involved are dwarfed – on comparison - by 

the public interest benefit of constituting an SEC. Obviously, the non-executive director 

will share the tasks relating to the SEC functions with other executive directors or 

prescribed officers, who would no doubt have other roles within the company. Therefore, 

both grounds are found insufficient. 

 

Shares in the company and held by a trust 

[14] The requirement to appoint an SEC does not directly relate to the shareholding in 

the company or the identity of the holders or beneficial holders of the securities of the 

company.  

 

[15] The calculation of the public interest score in terms of regulation 26(2)10 for 

purposes of regulation 43 ought to reflect a sum calculated on points which include the 

number of individuals directly or indirectly having a beneficial interest in a company’s 

issued securities. But this is as far as it goes. There is no further concern as to the identity 

of the shareholders. The reason for this lies in the functions of an SEC, as listed under 

regulation 43(5), quoted above.11 Therefore, whether the shares are held by a trust or not 

is immaterial to the requirement to appoint an SEC, at least on the facts of this 

application. This ground is also found unmeritorious.  

 

 

                                                 
10 See footnote 6 above. 
11 See par [8] above. 
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The applicant is not a “public liability” company, but a family business 

[16] The above represents two grounds discussed jointly, being that the company is a 

private liability company and also a family concern or family business. 

[17] The requirement to appoint an SEC applies, among others, to private companies 

which “has in any two of the previous five years, scored above 500 points” in terms of its 

public interest score.12 The fact that a company is a private company is not in itself an 

exempting factor. It may well be impacting on the functional areas of the SEC as stated in 

regulation 43(5), but there is no evidence of such impact in this application. The same 

applies to the contention that the applicant is a family business.13 Therefore both grounds 

are found to lack merit. 

 

The applicant is guided and monitored by a franchise agreement  

[18] Franchise agreements are consensual in nature and lack the peremptory force of a 

statutory provision. Therefore, vigorous as the monitoring of the applicant’s activities by 

the mechanism of the applicable franchise agreement as can be, it does not suffice for 

current purposes. This is actually borne by the provisions of section 72(5)(a) which 

provides for an exemption where “the company is required in terms of other legislation to 

have, and does have, some form of formal mechanism within its structures that 

substantially performs the function that would otherwise be performed by the social and 

ethics committee in terms of [section 72] and the [R]egulations”. 

 

                                                 
12 See footnote 6 above. 
13 M Premjee & Sons (Pty) Ltd, Companies Tribunal, Case/File Number: CT008FEB2016, 16 March 2016 

at par [4.1] et seq. 
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[19] The franchise agreement relied upon by the applicant under this ground is not a 

“some form of formal mechanism” within the structures of the applicant performing an 

SEC function and is not derived from a legislative requirement. Therefore, this ground is 

also meritless.  

 

Conclusion 

[20] The above analysis exhausted the grounds relied upon by the applicant for relief 

sought in this matter. But beyond the grounds, as stated above, the application overall 

simply lacks substance. With its paltry submissions the application – with respect - 

borders on a tentative or speculative attempt at acquiring an exemption. It appears to have 

been crafted and launched with some degree of nonchalance. This is so despite the 

applicant having been furnished with copious material on how to go about applications of 

this nature. This is not the same as expecting the application to be crafted with the skill of 

a legally qualified person or a repeat litigant. What is expected is a reasonably prepared 

statement (under oath) along the guidance given to the applicant, paraphrased under 

paragraph [2] above. But these lamentations are not the reason for the outcome in this 

application. The application fails for the reasons stated above. 

 

Order 

[21] In the result,  

a) the application is dismissed. 
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_________________________    

Khashane La M. Manamela (Mr.)     

Member, Companies Tribunal 

17 December 2020 


