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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

  Case/File Number:  CT00427/ADJ/2020  

In the matter between: 

 

PREMIER FMCG PROPRIETARY LIMITED                                               Applicant 

          

and 

 

IWISA TRADING PROPRIETARY LIMITED                                          Respondent  

(Registration Number: 2017/089251/07) 

 

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 18 December 2020 

 

 

DECISION (Order and Reasons) 

 

Summary: Objection (in the form of application for a default order) by the applicant to 

the respondent’s company name IWISA TRADING based on s 11(2)(a)(iii) and s 

11(2)(b)(iii) of the Companies Act 71 of 2008 regarding the applicant’s trade mark 

IWISA –  objection dismissed in respect of reliance upon s 11(2)(a)(iii), as the name is 

not the same as the trade mark, but upheld under s 11(2)(b)(iii), with no order as to costs 

– held, the respondent is directed to change its name within three months from date of 

service of the order – held, that the request that the Companies and Intellectual Property 

Commission be directed to substitute the respondent’s registration number for its name in 

the event of the respondent failing to comply with the order made herein is dismissed, 

due to lack of jurisdiction.    

 

Khashane La M. Manamela 
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Introduction  

[1] The applicant is an established manufacturer of - what is described as - fast-

moving consumer goods. It is the proprietor of the trademark IWISA utilised in the 

marketing of its widely popular range of maize products. It complains, in terms of this 

application that the respondent’s name, IWISA TRADING, is the same as its trade mark 

IWISA and is confusingly similar to its trademark, and therefore does not satisfy the 

provisions of sections 11(2)(a)(iii) and 11(2)(b)(iii) of the Companies Act 71 of 2008 (the 

Companies Act), respectively. The application is unopposed. 

 

[2] The documents in the application were initially served on the respondent’s 

director by electronic mail on 09 September 2020. There was a response on the same date 

from the respondent’s director. Further, the application was served by the sheriff on the 

respondent on 15 September 2020 by way of affixing same to the gate at the respondent’s 

registered office address in Newlands West, Durban. Service by affixing is a recognised 

method for the delivery of documents in terms of the Companies Regulations, 2011 (the 

Regulations).1 I am satisfied that the application was adequately served as contemplated 

by regulation 153.2 Consequently, the respondent had until mid-October 2020 to deliver 

                                                 
1 Methods of delivery of documents are tabulated in Table CR3 of Annexure 3 to the Companies 

Regulations, 2011 (the Companies Regulations), read with regulation 7, also of the Companies Regulations. 

Regulation 7(1) of the Regulations reads “(1) A notice or document to be delivered for any purpose 

contemplated in the Act or these regulations may be delivered in any manner–– (a) contemplated in section 

6 (10) or (11); or (b) set out in Table CR 3. …” 
2 Regulation 153 of the Regulations reads in the material part: “(1) If a person served with an initiating 

document has not filed a response within the prescribed period, the initiating party may apply to have the 

order, as applied for, issued against that person by the Tribunal. (2) On an application in terms of sub-

regulation (1), the Tribunal may make an appropriate order - (a) …; and (b) if it is satisfied that the notice 

or application was adequately served. (3) Upon an order being made in terms of sub-regulation (2), the 

recording officer must serve the order on the person described in subsection (1) and on every other party.” 
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its answer to the application in terms of regulation 143.3 To date, there hasn’t been an 

answer from the respondent and, therefore, the application for default order is ripe for 

determination.4 

 

[3] I have noted what appears to be a rather belated attempt on the part of the 

applicant to include the Companies and Intellectual Property Commission (the CIPC) or 

its Commissioner as a party to these proceedings. This was done by re-designating the 

respondent as the first respondent and the CIPC, as the second respondent. But the CIPC 

was not reflected as a party in the main application and even in the affidavit in support of 

the application for a default order. In fact, these documents are silent about the CIPC 

being a party save in respect of the part of the relief sought. Apart from its non-joinder, 

the CIPC was not served with papers in this application. In all probabilities, it is unaware 

of these proceedings. Therefore, I will continue referring to the parties as before and as 

cited above. 

 

Brief background 

[4] It is submitted that the existence of the respondent came to the attention of the 

applicant through a report by the applicant’s attorneys to the applicant. Thereafter the 

applicant’s attorneys received instructions to act in protection of the applicant’s trade 

mark IWISA during January 2019. Acting in terms of those instructions they sent a letter 

to the respondent calling on the respondent to cease its use of the impugned name. The 

                                                 
3 Regulation 143(1) of the Regulations reads in the material part “[w]ithin 20 business days after being 

served with … an application, that has been filed with the Tribunal, a respondent who wishes to oppose the 

… application must – (a) serve a copy of an Answer on the initiating party; and (b) file the Answer with 

proof of service”. 
4 Regulation 153 of the Regulations at footnote 1 above. 
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letter could not be served by the sheriff as there was nobody present to accept service as 

the address appeared to be a residential address. This was so, despite the fact that the 

address was indicated as the registered office address of the respondent in terms of the 

certificate issued by the CIPC. There was also telephonic contact with Mr LM Madlala, 

the respondent’s director, including email communications of 09 September 2020 in 

terms of which Mr Madlala said that “[c]hoosing the name for [his] company [was] not 

something [he] did voluntarily [as he had] submitted 5 names” to the CIPC including the 

name IWISA TRADING, which was eventually approved. This is very significant and I 

will revert to it later below. But despite the letter of demand sent to the respondent, there 

was no response and the respondent’s name (according to the applicant) remains 

unchanged. Consequently, this application became inevitable and was issued thereafter. 

 

Applicant’s case and the applicable legal principles (a discussion) 

General 

[5] The applicant is the proprietor of the trademark IWISA. It complains in terms of 

this application with regard to the respondent’s name, IWISA TRADING, in two respects 

or grounds.  

 

[6] The first ground is that the name IWISA TRADING is the same as its trade mark 

IWISA. And the second ground is that the name is confusingly similar to its trademark. It 

is submitted on the basis of these two grounds that the respondent’s name does not satisfy 

the provisions of sections 11(2)(a)(iii) and 11(2)(b)(iii) of the Companies Act, 

respectively. 
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 [7] Section 11(2) of the Companies Act reads in the material part: 

  

“(2) The name of a company must- 

(a) not be the same as - 

… 

(iii) a registered trade mark belonging to a person other than the company, 

or a mark in respect of which an application has been filed in the 

Republic for registration as a trade mark or a well-known trademark as 

contemplated in section 35 of the Trade Marks Act, 1993 (Act No. 194 of 

1993), unless the registered owner of that mark has consented in writing to 

the use of the mark as the name of the company… 

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a) unless - 

… 

(iii) in the case of a name similar to a trade mark or mark referred to in 

paragraph (a)(iii), the company is the registered owner of the business 

name, trade mark or mark, or is authorised by the registered owner to use 

it…”  

 

Section 11(2)(a)(iii) of the Companies Act 

[8] With regard to the first ground it is submitted that the dominant feature of the 

respondent’s name is the word IWISA. And for this reason the name ought to be held to 

be contrary to section 11(2)(a)(iii). But, clearly, the respondent’s name, IWISA 

TRADING, is not identical or the “same as” the applicant’s trade mark, IWISA. The 

inclusion of the word TRADING, which for purposes of a determination based on section 

11(2)(a)(iii) cannot just be ignored or discounted, renders the name un-identical or not the 

same as the applicant’s trade mark. Therefore, an application based on this ground would 

fail. 

 

Section 11(2)(b)(iii) of the Companies Act 

[9] The second ground for the relief sought by the applicant is based on section 

11(2)(b)(iii). This provision proscribes names given, for example, to companies, to be 
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confusingly similar, among others, to a trade mark belonging to a third party, unless the 

registered owner of the trade mark has consented in writing for the use of the trade mark 

as the name of the company.  

 

[10] Still on the second ground, it is submitted that there has been extensive and 

widespread use of the IWISA trade mark in South Africa since 1956. IWISA products are 

sold in various supermarkets in South Africa. Of greater significance to the determination 

to be made herein, it is submitted on behalf of the applicant that the dominant feature of 

the respondent’s name, IWISA TRADING, is the word IWISA. Further, that the 

inclusion of the word TRADING is purely descriptive and is not sufficient to distinguish 

the respondent from the applicant’s trade mark IWISA.  

 

[11] For, mainly these reasons, it is submitted that the respondent’s name is 

confusingly similar to the applicant’s trade mark and due to the fact that the applicant has 

not consented to the use of the trade mark by the respondent, the respondent’s name 

ought to be declared by this Tribunal not satisfactory of the provisions of section 

11(2)(b)(iii).  

 

Conclusion and costs 

[12] Against the backdrop of what is discussed above, I find that the respondent’s 

name does not satisfy the requirements of section 11(2)(b)(iii) of the Companies Act. The 

name is confusingly similar to the applicant’s trade mark. The confusing similarity 

ensues from the inclusion of the word “IWISA” in the respondent’s name, which I also 
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agree is the dominant and memorable part of the respondent’s name. IWISA is the 

entirety of the applicant’s trade mark. Indeed, the remainder of the respondent’s name as 

constituted by the word TRADING does not distinguish the respondent’s name from the 

applicant’s trade mark. Therefore, an order will be made directing that the respondent 

amend its memorandum of incorporation in order to change its name to a name 

satisfactory of the provisions of the Companies Act.  

 

[13] Additionally to the request for the respondent to change its name, there is a 

request that this Tribunal order the CIPC to substitute the respondent’s registration 

number for its name. The latter order is requested to cater for the possibility that the 

respondent may not comply with this Tribunal’s order for it to change its name, either at 

all or within the timeframes stipulated in the order. I am unable to accede to this request 

due to the view I hold that this Tribunal does not have jurisdiction to make such a 

determination.5 I am aware that this view is at variance with the view held by some of my 

fellow Tribunal members. In some respect my fellow members’ view is that section 

14(2)(b)(i)6 of the Companies Act avails the jurisdiction for this Tribunal to order that 

names be replaced with registration numbers in applications based on section 160. I 

respectfully do not share this view. But even if my views were different on this 

                                                 
5 See, among others, the decision of Agility Holdings (RF) (Pty) Ltd v Neo Computers (Pty) Ltd under 

case/file number: CT008FEB2018, dated 30 April 2018 at par [20]. 
6 Section 14(2) of the Companies Act reads in the material part: “If the name of a company, as entered on 

the Notice of Incorporation- (a) fails to satisfy the requirements of section 11(3), the Commission, in taking 

the steps required by subsection (1)(b), may alter the name by inserting or substituting the appropriate 

expressions as required by section 11(3); or (b) is a name that the company is prohibited, in terms of 

section 11(2)(a), from using, or is reserved in terms of section 12 for a person other than one of the 

incorporators, the Commission- (i) must take the steps set out in subsection (1)(b), using the company’s 

registration number, followed by “Inc.”, (Pty) Ltd”, “Ltd.”, “SOC”, or NPC”, as appropriate, as the interim 

name of the company in the companies register and on the registration certificate …” 
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jurisdictional issue, I would not have been able to direct the CIPC to do anything as it is 

neither notified of or properly cited in these proceedings. 

 

[14] This brings me to the issue of costs. In his electronic mail of 09 September 2019, 

the respondent’s sole director explained that the respondent did not intend to entangle 

itself in the dispute regarding the applicant’s trade mark. At least 5 names were submitted 

to the CIPC for reservation, but the impugned name was approved for use. I sympathise 

with this sentiment on the respondent’s part. I have previously lamented incessantly the 

CIPC’s non-compliance with the provisions of section 12(2) of the Companies Act.7 

Compliance with this provision would go a long way in obviating the predicament the 

respondent’s director bemoans in his communication with the applicant’s attorney. This 

would also save everyone the cost inherent in the pursuit of this type of proceedings. For 

these reasons and in the interests of justice, I am of the view that the respondent should 

not be held liable for costs of these proceedings. The respondent also appears not to have 

been motivated by any mala fides or deliberate disregard of the applicant’s rights with 

regard to its trade mark. Therefore, there will be no order as to costs. 

  

 

                                                 
7 Section 12 reads as follows in the material part: “(2) The Commission must reserve each name as applied 

for in the name of the applicant, unless - (a) the applicant is prohibited, in terms of section 11(2)(a), from 

using the name as applied for; or (b) the name as applied for is already reserved in terms of this section. (3) 

If, upon reserving a name in terms of subsection (2), there are reasonable grounds for considering that the 

name may be inconsistent with the requirements of- (a) section 11(2)(b) or (c)- (i) the Commission, by 

written notice, may require the applicant to serve a copy of the application and name reservation on any 

particular person, or class of persons, named in the notice, on the grounds that the person or persons may 

have an interest in the use of the name that has been reserved for the applicant; and (ii) any person to whom 

a notice is required to be given in terms of subparagraph (i) may apply to the Companies Tribunal for a 

determination and order in terms of section 160…” [underlining added for emphasis. See, among others, 

the decisions of Du Preez v CIPC, Companies Tribunal, Case Number: CT017Jul2018, 31 October 2018; 

Ramafalo v CIPC, Companies Tribunal, Case Number: CT005MAR2018, 29 June 2018; R V Handfiled- 

Jones v CIPC, Companies Tribunal, Case Number: CT007FEB2014, dated 31 October 2014. 
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Order 

[15] Therefore, the following order is made: 

a) the respondent’s registered company name “IWISA TRADING does not 

satisfy the requirements of section 11(2)(b)(iii) of the Companies Act 71 

of 2008; 

 

b) the respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the respondent is directed to complete the activities ordered in b) hereof 

within three (3) months of service of this order upon the respondent in 

terms of regulation 153(3) of the Companies Regulations, 2011; 

 

d) the respondent is and must be exempted from paying the fees prescribed 

for amendment of its company name occasioned by this order; 

 

e) the registrar or recording officer of the Companies Tribunal is requested to 

send a copy of this order to the Companies and Intellectual Property 

Commission by not later than 15 January 2021; and  

 

f) there is no order as to costs. 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

18 December 2020 


