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INTRODUCTION and BACKGROUND 

 

[1] The respondent in the present application lodged a case with the Companies 

Tribunal (“Trubunal”) on 24 June 2020 (“original application” (also under 

CT00391/ADJ/2020)) for an order in terms of section 160 of the Companies Act 

71 of 2008 (“Act”/”Companies Act”) that the names of the applicant (in the present 
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application and the name of the second respondent in the original application) do 

not comply with section 11(2)(a) and/or (b) and/or (c) of the Companies Act due 

to the fact that it is the same or confusingly similar to the registered trademarks 

belonging to the respondent and/or falsely imply or suggest and/or would be such 

as would reasonably mislead a person into believing incorrectly that the company 

of the applicant and of the second respondent in the original application are part 

of or associated with the respondent. I will use the nomenclature of “respondent” 

as in the present application (the applicant in the original application) and 

“applicant” as in the present application (the (first) respondent in the original 

application). 

 

[2] The name at issue in the original application is that of the applicant, as well as 

“2018 Amman IFS (Pty) Ltd” (second respondent in the original application). Due 

to the nature of this application I will only refer to the applicant as stated above. 

 

[3] The facts in respect of the process and possible merits are clear from the original 

application and only those facts that may be relevant for this application will be 

repeated here. 

 

[4] The respondent served a copy of the original application to the Tribunal (CTR 142 

and supporting affidavit) on the attorneys of the applicant, Koor Attorneys, on 25 

June 2020. 

 

[5] The applicant did not file an answer with the Tribunal within 20 business days of 

25 June 2020 as required by regulation 143 terms of the Companies Act 

(“regulation/s”). 

 

[6] This answer should have been filed by 23 July 2020. 

 

[7] The respondent then filed an application for a default order in terms of regulation 

153 in respect of the original application on 31 July 2020. 

 

[8] The applicant filed this interlocutory application on 4 August 2020, some four days 

after the application by the respondent for a default order, asking for an order: 

8.1  Setting aside the application for the default by the respondent 

including cost of this application, alternatively  

8.2  Granting an extension to file a response to the objection application 

and the cost are the costs in cause. 

  

[9] The respondent opposes this application on various grounds, including a point in 

limine and inter alia also that the response by the applicant was out of time and 

that the dies non by the Tribunal was ultra vires. 
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SUBSTANTIVE ISSUES and APPLICATION 

 

Relevant factual matrix 

 

[10] The crux of the matter in respect of the original application is that the applicant 

did not respond within the stipulated 20 days and the respondent is therefore 

entitled to a default order as discussed above. 

 

[11] A situation developed that is best described by the full bench in Interfax (Pty) Ltd 

and Another v Old Mutual Insure Limited (10906/2020) [2020] ZAWCHC 166 (25 

November 2020) as: 

 

“[1] On 31 December 2019 the World Health Organisation (WHO) was informed 

that there were cases of pneumonia of an unknown cause which had been found 

in the city of Wuhan in the Hubei Province of China.  Twelve days later, on 12 

January 2020, the WHO announced that a new Corona Virus had been identified 

from cases which had occurred in Wuhan.  The virus was named Severe Acute 

Respiratory Syndrome, which later became known as Covid 19.  It spread with 

astonishing speed throughout the world causing death, severe injury and massive 

disruption to businesses.  Sadly, South Africa, was not immune from the effects 

of Covid 19.  On 23 March 2020 President Cyril Ramaphosa announced a 

lockdown of South Africa for 21 days from 26 March to 16 April 2020 [Alert level 

5] in order to contain the spread of Covid 19 throughout the country. 

[2] On 25 March 2020 the Minister of Cooperative Governance and Traditional 

Affairs (‘the Minister’) acting in terms of s 27 (2) of the Disaster Management Act 

57 of 2002 issued certain regulations which provided, inter alia, for a lockdown 

defined as a ‘restriction of movement of persons during the period for which these 

regulations are enforced…’.   In addition, Regulation 11 B (1) (b) provided ‘that 

all businesses and other entities shall cease operations during the lockdown save 

for any business or entity involved in the manufacturing, supply or provision of an 

essential good [or] service.’  The Regulations restricted the movement of persons 

and national borders were only opened for very specific and limited purposes.”  

 

[12] Based on and as a result of the situation described above, the Tribunal issued, 

as notice on the website, a “dies non directive” which basically stated that a dies 

non was declared from 26 March 2020, to an “indefinite date”, until further notice 

(which the Tribunal will announce in due course) and that the notice is valid for 

the initial period [of lockdown], the current extension and any further extensions 
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[of lockdown].” 

 

[13] The Tribunal then published a communication on its website around 19 July 2020 

indicating that the dies non ended (retrospectively) on 14 June 2020. 

 

[14]  Alert level 5 was extended to 30 April 2020 and the country was on Alert level 4 

from 1 – 31 May 2020. The Tribunal was not classified as an “essential service” 

during level 5. During level 4 the Tribunal was closed and only opened 

sporadically for some time thereafter due to infections at various times at the 

offices of the dtic.  

 

 

Dies non 

 

[15] The question is whether the Tribunal has the power to issue directives as above 

and to regulate its own process.  

 

[16] That the Tribunal is a creature of statute that must act within the confines of its 

statutory mandate as in the Act (e.g. sections 180 and 183 of the Act and the 

regulations), is accepted and is, basically, trite law: see also Duduzile Cynthia 

Myeni and Companies And Intellectual Property Commission CT006MAR2017. 

 

[17] It is clear that section 173 of the Constitution of the Republic of South Africa, 1996 

(“Constitution”) does not apply to the Tribunal, based on the clear wording of that 

section that must be given effect to: see, inter alia, Natal Joint Municipal Pension 

Fund v Endumeni Municipality [2012] 2 All SA 262 (SCA), 2012 (4) SA 593 (SCA) 

para 18. 

 

[18] Whether the purported notices were valid or not has to be decided on the 

principles of administrative law such as, inter alia, legality. The Tribunal clearly 

does not have the jurisdiction to make that decision. I accept the ratio in respect 

of the general principles as in Oudekraal Estates (Pty) Ltd v City of Cape Town 

and Others [2004] 3 All SA 1 (SCA), 2004 (6) SA 222 (SCA) para 26; 

Corruption Watch NPC and Others v President of the Republic of South Africa 

and Others 2018 (10) BCLR 1179 (CC) para 31. 

 

[19]  What is, however clear, is that the lockdown and subsequent sporadic closures 

of the Tribunal and the civil Courts caused uncertainty and confusion. This factor 

cannot be disregarded and the genuine bona fide attempts by the Tribunal to 

clarify same could have contributed to the uncertainty.  

 

[20] Apart from the question of the validity of the Tribunal “notices” and 
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“communication”, the Tribunal, like any other “adjudicating body” should, however 

ensure that justice is done and that every party to a dispute has a fair hearing and 

also a fair opportunity to state its case.  

 

[21] This is restated in e.g. section 180 of the Act and is based on section 34 of the 

Constitution. 

 

[22] Although the Tribunal does not have the ”luxury” of section 173 of the 

Constitution, its regulations do allow latitude and a discretion under certain 

circumstances. 

 

[23] Regulation 147 provides: “Late filing, extension and reduction of time.—(1)  A 

party to any matter may apply to the Tribunal to condone late filing of a document, 

or to request an extension or reduction of the time for filing a document, by filing 

a request in form CTR 147.” 

 

[24] Regulation 153 provides: “Conduct of hearings ... (3)  The Tribunal may 

condone any technical irregularities arising in any of its proceedings. 

 

[25] The discretion of the Tribunal referred to above is clearly a “narrow discretion”.  

 

[26] “A discretion in the narrow or strict sense is therefore where a person is exercising 

a discretion between a number of alternatives, and none of which can be said to 

be wrong as each is entirely permissible: Trencon Construction (Pty) Ltd v 

Industrial Development Corporation of South Africa and Another 2015 (5) SA 245 

(CC) para 85 with reference to Media Workers Association of South Africa and 

Others v Press Corporation of South Africa Ltd (‘Perskor’), [1992] 2 All SA 453 

(A) at 800E.” and Master of the High Court, Western Cape Division, Cape Town 

v Van Zyl [2019] 2 All SA 442 (WCC).  

 

[27] A default order is a function of the Tribunal that must be exercised with caution 

and with guardedness in respect of the rights of the party/ies whose rights may 

be affected and who could not, for whatever reason beyond their control, not state 

their cases.  

 

[28] The following was stated, with reference to various authorities, in Derek Harms 

SC Civil procedure in the Superior Courts (August 2020 update) para B31.6: 

“Failure to file the necessary documents should not be used by parties to 

seize on the slip of the opposite party and there is always the discretion to 

refuse judgment by default.” 

 

 



 
6 

 

[29] Therefore, despite, or actually because of the power to grant a default order, the 

Tribunal must ensure that it will not lead to an injustice.  

 

[30] There are many cases that define the circumstances that determine whether a 

condonation application in respect of out of time actions, as in this situation, 

should be granted: See Steenkamp and Others v Edcon Limited (CCT29/18) 

[2019] ZACC 17; 2019 (7) BCLR 826 (CC); (2019) 40 ILJ 1731 (CC); [2019] 11 

BLLR 1189 (CC) (30 April 2019) and cases there cited. 

 

[31]  The circumstances are succinctly summarised in D E van Loggerenberg and E 

Bertelsmann Erasmus: Superior Court Practice (September 2020 update) in 

respect of Rule 27 of the Uniform rules and where it is stated that:   

 

“The correct view, it is submitted, is that expressed in Du Plooy v Anwes 

Motors (Edms) Bpk [1984 (4) SA 213 (O) at 216H–217D], namely that the 

subrule requires ‘good cause’ to be shown. This gives the court a wide 

discretion which must, in principle, be exercised with regard also to the 

merits of the matter seen as a whole.” [footnotes omitted]. 

 

and 

 

“Two principal requirements for the favourable exercise of the court’s 

discretion have crystallized out. The first is that the applicant should file an 

affidavit satisfactorily explaining the delay. In this regard it has been held 

that the defendant must at least furnish an explanation of his default 

sufficiently full to enable the court to understand how it really came about, 

and to assess his conduct and motives. 

... 

The second requirement is that the applicant should satisfy the court on 

oath that he has a bona fide defence or that his action is clearly not ill-

founded, as the case may be. 

.... 

In most of the authorities a third requirement is also laid down, namely, 

that the grant of the indulgence sought must not prejudice the plaintiff (or 

defendant) in any way that cannot be compensated for by a suitable order 

as to postponement and costs.” [footnotes omitted]. 

 

[32] I am satisfied that the first two principal requirements have been complied with. 

 

[33] Due to the uncertainty and confusion as stated above, which were not the doing 

of the applicant, it did not present a case in the original application and it furnished 

“an explanation of the default sufficiently full to enable the Tribunal to understand 
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how it really came about, and to assess its conduct and motives” and to exercise 

its discretion in terms of regulation 147. 

 

[34] In this application it is clearly not necessary to make a finding on the substantive 

law in respect of section 11(2) of the Companies Act as in the original application, 

other than whether there is “good cause” on the merits. 

 

[35] In my opinion the requirement of “good cause” has been shown in the sense that 

there is merit in the applicant’s case based on facts before me. There are many 

authorities on this point, but in this context reference can be made to The Highly 

Nutritious Food Company (Pty) Ltd v The Companies Tribunal and Others 

(91718/2016) [2017] ZAGPJHC (22 September 2017) para 18.  

 

 

[36] In respect of the third principal requirement, it may be necessary to also look at 

the timeline of the sequence of events that is as follows: 

36.1 The applicant was incorporated in 2009 according to the registration 

number 2019/013004/07; 

36.2 The respondent, with the present name, was incorporated some six years 

later according to the registration number 2015/065984/06; 

36.3 The (then) Companies and Intellectual Property Registration Office 

apparently did not deem the name of the applicant “undesirable” in terms 

of section 41 of the Companies Act 61 of 1973 (“1973 Act”)  as it registered 

the respondent company with its chosen name; 

36.4 The respondent became aware of the existing name of the applicant in 

2015, but then elected not to proceed, based on legal advice, with the 

Companies Act process, but rather to institute a legal process based on 

the Trade Marks Act 194 of 1993; 

36.5 The original application in terms of the Companies Act by the respondent 

to the Tribunal was therefore some 5 years after it became aware of the 

purported offending name/s of the applicant; 

36.6  The jurisdiction of the Tribunal in terms of the 2008 Act for name disputes 

that commenced under the 1973 Act may be relevant, but not for this 

application. 

 

[37] Any condonation asked for in this application cannot therefore, based merely on 

the time that the respondent took to exercise its rights, be seen to be prejudicial 

per se to the respondent in any way if limited additional time is allowed.  

 

[38] The fact that there is presently apparently a legal process in terms of the Trade 

Marks Act 194 of 1993 pertaining to the respective trade marks does not affect 

the jurisdiction of the Tribunal in respect of this application. 
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Point in limine 

 

[39] The respondent raised a point in limine that the applicant did not use form CTR 

147 as prescribed by regulation 147 to apply for the condonation and that this is 

fatal to the application based on regulation 5 that provides, inter alia, that the 

“document must be substantially in the form of the annexure [Table CR1 and 

column 2] ... and must be produced, delivered or filed.” [my emphasis as 

emphasised also by the respondent]. 

[40] In the present application the condonation of the time period is also an alternative 

to an order sought to set aside the default (original) application. A strict application 

of regulation 147 could therefore be “insensible”: Natal Joint Municipal Pension 

Fund v Endumeni Municipality [2012] 2 All SA 262 (SCA), 2012 (4) SA 593 (SCA) 

para 18. 

[41] Apart from the discretion of the Tribunal as in regulation 153 as quoted above, it 

should also be noted and accepted that it is trite law that subordinate legislation, 

like regulations, as the exercise an administrative power in terms of an Act (in this 

instance section 223 of the Companies Act), are only for the implementation of 

the Act and cannot amend the Act as it would be usurping legislative powers. In 

this instance the point in limine therefor fails also due to the application of section 

6(8) of the Companies Act. 

 

 

 

FINDING AND ORDER   

 

[42] The applicant is granted an extension to file a response to the objection 

application by the respondent within 20 business days of this ruling. 

 

[43] The order above also disposes of the application by the applicant in respect of 

the setting aside of the default application 

 

 

COSTS 

 

[44]  There is no order as to costs. 

 

 

PA DELPORT 

COMPANIES TRIBUNAL: MEMBER 


