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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT00384/ADJ/2020 

In the matter between: 

TYRONE OTTO MABUZA         Applicant 

 

and 

STANER AMOS DLAMINI        Respondent 

 

IN RE: MSHENGU T MULTI DIVISION (PTY) LTD 

______________________________________________________________________ 

Issue(s) for determination: This is an application for removal of a director of a company in 

terms of section 71(8) of the Companies Act, 2008 (Act No. 71 of 2008) on account of 

misappropriation of funds of the Company and also on account of taking decisions which 

affect the company without involvement of his co-director. 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on 20 November 2020 

DECISION (Reasons and Order) 

______________________________________________________________________ 
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A. INTRODUCTION 

[1] The Applicant in this matter is Tyrone Otto Mabuza who is an adult male South 

Africa citizen with Identity Number: 800411 5640 08 2 and currently residing at 

56 Friesland, Buikgord Street, Wapadrand, Gauteng Province, Republic of South 

Africa. 

[2] The Respondent in this matter is Staner Amos Dlamini who is an adult male South 

African citizen with Identity Number: 800607 5452 08 5 and currently residing at 

771 Malobola Street, Zithobeni, Bronkhorstspruit, Gauteng Province, Republic of 

South Africa. 

[3] This application relates to the removal of the Respondent as a director of 

Mshengu T Multi Division (Pty) Limited with Registration Number: 2015 / 034123 

/ 07 (“the Company”) due to alleged misconduct fully outlined below.  The 

Company is a private company with limited liability duly registered as such in 

terms of the applicable laws of the Republic of South Africa. 

[4] The Applicant and the Respondent are the only two directors of the Company as 

is evidenced by a copy of the Disclosure Certificate: Companies and Close 

Corporations issued by the Commissioner of Companies and Intellectual Property 

Commission (“the CIPC”) on Friday, July 19, 2019 at 11:15.  This document 

appears at pages 8 and 9 of the paginated documents.  I am therefore accepting 

this document to be a valid document which serves as true and correct official 

record of the current directors of the Company as held by the CIPC. 
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B. COMPLIANCE WITH PROCEDURAL MATTERS 

[5] In terms of Regulation 142(1) of the Companies Regulations, 2011 (“the 

Regulations”), a person may apply to the Companies Tribunal for an order in 

respect of any matter contemplated by the Companies Act, 2008 (Act No. 71 of 

2008) (“the Act”) or the Regulations by completing and filing with the Companies 

Tribunal’s recording officer: 

5.1 an Application in Form CTR 142; and 

5.2 a supporting affidavit setting out the facts on which the application is 

based.   

[6] The current Application together with the Affidavit (“the Supporting Affidavit”) 

deposed to by the Applicant was filed with the Companies Tribunal on the 23rd 

day of June 2020. 

[7] In terms of Regulation 142(2) of the Regulations, the Applicant is required to 

serve a copy of the Application and supporting affidavit on each respondent cited 

in the Application, within 5 business days after filing it with the Companies 

Tribunal.  On the face of the papers placed before me, only one respondent was 

cited on the application. 

[8] It appears from the papers placed before the Companies Tribunal that the current 

Application was served upon the Respondent on the 2nd day of July 2020 at 

10H37 at 771 Malobola Street, Zithobeni.  This address is the address of the 

Respondent as registered with the Companies and Intellectual Property 

Commission.  A copy of the application was served upon a Mr. Gift Dlamini who 
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is a brother of the Respondent.  A copy of the Return of Service appears at pages 

3 and 4 of the paginated papers. 

[9] I am satisfied that the application in this matter was properly served upon the 

Respondent in the manner that had been fully outlined in the Sheriffs’ Returns of 

Service. 

[10] In terms of regulation 142(2) of the Regulations, the Applicant is required to serve 

a copy of the application and supporting affidavit on each respondent named in 

the application, within 5 (five) business days after filing it.  According to my 

calculations, the application in this matter was served within 7(seven) business 

days after it was filed with the Companies Tribunal.  This means that the 

application was served two days after the expiry of the 5 (five) business days 

period as prescribed by regulation 142(2) of the Regulations. 

[11] It is my view that two days is not so excessive and therefore no condonation 

application is warranted.  In addition, I have also taken into account the fact that 

the application was delivered to the Sheriff for service upon the Respondent on 

the 30th day of June 2020.  This date fell within the 5(five) business days period 

as prescribed by regulation 142(2) of the Regulations.  I am therefore of the view 

that there is no need for the Applicant to bring a formal condonation application.  

Consequently I am satisfied that the current application is in substantial 

compliance with Regulation 142 of the Regulations. 

[12] In terms of regulation 143(1) of the Regulations, a respondent who wishes to 

oppose the complaint or application must serve a copy of answer on the initiating 

party and file the answer with proof of service thereof with the Companies 
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Tribunal within twenty (20) business days after being served with a complaint 

referral, or an application, that has been filed with the Companies Tribunal.1 

[13] It follows therefore that the Respondent was required to serve a copy of his 

answer on the Applicant and file his answer with proof of service on the Applicant 

with the Companies Tribunal within twenty (20) business days in terms of 

regulation 143(1) of the Regulations. 

[14] Upon proper calculation of the time period in terms of regulation 143(1) of the 

Regulations the Respondent was required and had failed to serve on the 

Applicant and to file with the Companies Tribunal a copy of his answer to the 

current Application together with proof of service thereof on the Applicant on or 

before the 30th day of July 2020.  As at the date of filing of the Application for the 

Default Order in this matter, the Respondent has still not served on the Applicant 

and filed with the Companies Tribunal a copy of its answer together with proof of 

service thereof on the Applicant as prescribed by regulation 143(1) of the 

Regulations. 

 [15] As a result of the Respondent’s failure to serve on the Applicant and file with the 

Companies Tribunal a copy of its answer together with proof of service thereof 

on the Applicant with the Companies Tribunal, the Applicant was entitled to file 

the Application for Default Order, in terms of regulation 153(1) of the Regulations, 

with the Companies Tribunal.   

                                                           
1  Regulation 143(1) of the Regulations reads as follows: 

“Within 20 business days after being served with a Complaint Referral, or an application, that has 
been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must–
–  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.” 
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[16] The Companies Tribunal is therefore enjoined to consider the Application for 

Default Order in line with the provisions of regulation 153(2) of the Regulations.  

It is important that I should make reference to the provisions of regulation 153(1) 

and (2) of the Regulations which read as follows: 

“(1) If a person served with an initiating document has not filed a 

response within the prescribed period, the initiating party may 

apply to have the order, as applied for, issued against that 

person by the Tribunal. 

(2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order–  

(a) after it has heard any required evidence concerning the 

motion; and  

(b) if it is satisfied that the notice or application was 

adequately served.” [Own emphasis added.] 

[17] The Applicant did indeed proceed to file its Application for Default Order (Form 

CTR 145) in terms of regulation 153 of the Regulations on the 07th day of August 

2020. 

[18] I did go through the documents filed in support of the application, but 

unfortunately there was a lot of information that was missing from the papers that 

were placed before me.  Therefore I could not finalise the matter without hearing 

oral evidence of the Applicant.  I therefore requested the Registrar of the 

Companies Tribunal to set the matter down for hearing of evidence on the 30th 

day of September 2020.   The Respondent was also notified about the date of 

hearing of oral evidence through email communication as well as telephonically 

by Mr. Mandla Zibi who is the Senior Administrative Assistant of the Companies 

Tribunal. 
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[19] It follows therefore that the Respondent had been served with the application and 

he was also notified about the date of hearing of oral evidence in this matter.  Out 

of his own wisdom, he did choose not to file any answering affidavit to the 

application within the twenty (20) business days period as prescribed by the 

Regulations or to attend the hearing on the 30th day of September 2020.  I am 

therefore satisfied that the application was adequately served on the Respondent.  

This therefore leaves me with no other alternative than to consider the Application 

for Default Order as filed by the Applicant. 

 

C. FACTUAL BACKGROUND 

[20] The jurisdiction of the Companies Tribunal to deal with the current application is 

to be found through conducting a thorough examination of the papers placed 

before me in this matter.  Such a process also requires me to examine the 

applicable provisions of the Act. 

[21] As I gather from the documents placed before me, this application concerns the 

removal of the Respondent as a director of the Company due to the reason that 

the Respondent is alleged to have misappropriated funds belonging to the 

Company without the consent and/or approval of the Applicant.  The Respondent 

is further alleged to have taken several decisions affecting the finances of the 

Company without the consent and knowledge of the Applicant as his co-director.  

The following are the amounts of money that the Respondent misappropriated 

from the Company without consent or knowledge of the Applicant: 
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21.1 A sum of R35 000.00 allegedly transferred by the Respondent to himself 

on the 28the day of November 2018.  This transaction is evidenced by a 

copy of Notification of Payment which appears at page 21 of the 

paginated documents; and 

21.2 A sum of R2 800.00 allegedly being an ATM Cash withdrawal by the 

Respondent done on the 30th day of November 2018.  This transaction is 

reflected on the bank statement which appears at pages 18 and 19 of the 

paginated papers. 

[22] The Applicant further alleges that the Respondent also purchased an insurance 

policy without the consent or knowledge of the Applicant.  This conduct has 

resulted in the premiums bouncing back or being dishonoured by the bank 

because there were no funds in the bank account of the Company. 

[23] The Applicant further alleges that the Respondent constantly involved his mother, 

his friends and his wife in taking decisions regarding the operations of the 

Company.  It is alleged the Respondent did all this without the knowledge and 

consent of the Applicant. 

[24] The Applicant further alleges that he would want to restart with the operations of 

the Company as soon as possible and he would want to do this without the 

involvement of the Respondent. 

[25] The Applicant further alleges that the Company currently owes the Department 

of Labour an amount of plus minus R3 000.00.  The Applicant does not want to 

pay that amount before the removal of the Respondent as a director of the 

Company.  The Applicant alleges that he knows that after paying that amount and 
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when everything is fine, the Respondent will come back again and claim or take 

money and everything. 

[26] The Applicant further alleges that even the First National Bank phoned him and 

indicated that the Company is owing the bank some money, because the debit 

orders were bouncing back or being dishonoured by the bank since there is no 

money in the bank account.  In short, the Applicant would like to continue running 

the Company without the involvement of the Respondent or anyone else. 

 

D. APPLICABLE LAW 

[27] In his supporting affidavit, the Applicant did not refer to any section of the Act in 

support of his application for removal of the Respondent as a director of the 

Company.  I was therefore forced to look at various sections of the Act to 

determine their applicability to this matter and same was canvassed with the 

Applicant during the hearing of oral evidence. 

[28] Be that as it may, the Companies Tribunal is a creature of statute having been 

established in terms of section 193 of the Act to adjudicate applications made in 

terms of the Act.  The Act also provide Alternative Dispute Resolution for 

companies.  The Companies Tribunal has jurisdiction throughout the Republic of 

South Africa and it is enjoined to perform its functions impartially and without fear, 

favour or prejudice and in a transparent manner.  The Companies Tribunal should 

perform its functions independently, and subject to the Constitution and the law. 

[29] In terms of section 66(1) of the Act, the business and affairs of any company must 

be managed by or under the direction of the Board of Directors of such company.  
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The Board of Directors has the authority to exercise all the powers and perform 

any of the functions of the company, except to the extent that the Act or the 

company’s Memorandum of Incorporation provides otherwise. 

[30] A “director” is defined in the Act and it means a member of the board of a 

company, as contemplated in section 66 of the Act, or an alternate director of a 

company and includes any person occupying the position of a director or alternate 

director, by whatever name designated. 

[31] My starting point will be to look at section 70(1) of the Act which makes provisions 

relating to vacancies on the board of a company.  The relevant provisions of 

section 70(1) read as follows: 

“(1) Subject to subsection (2), a person ceases to be a director, and 

a vacancy arises on the board of a company- 

(a) when the person’s term of office as director expires, in the 

case of a company whose Memorandum of Incorporation 

provides for fixed terms, as contemplated in section 68(1); 

or 

(b) in any case, if the person- 

(i) resigns or dies; 

(ii) in the case of an ex officio director, ceases to hold 

the office, title, designation or similar status that 

entitled the person to be an ex officio director; 

(iii) becomes incapacitated to the extent that the person 

is unable to perform the functions of a director, and 
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is unlikely to regain that capacity within a reasonable 

time, subject to section 71(3); 

(iv) is declared delinquent by a court, or placed on 

probation under conditions that are inconsistent 

with continuing to be a director of the company, in 

terms of section 162; 

(v) becomes ineligible or disqualified in terms of section 

69, subject to section 71(3); or 

(vi) is removed:- 

(aa) by resolution of the shareholders in terms of 

section 71(1); 

(bb) by resolution of the board in terms of section 

71(3); or 

(cc) by order of the court in terms of section 71(5) 

or (6). [Own emphasis added.] 

[32] Section 70(1)(b)(vi) of the Act provides for removal of a person as a director of a 

company under any of the following circumstances: 

32.1 By resolution of the shareholders of a company in terms of section 71(1) 

of the Act; 

32.2 By resolution of the board of a company in terms of section 71(3) of the 

Act; or 

32.3 By order of the court in terms of section 71(5) or (6) of the Act. 
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[33] Section 71 of the Act deals with the removal of directors of companies under 

various circumstances.  The provisions of section 71 of the Act that are relevant 

for purposes of my determination of this matter read as follows:  

“(1) Despite anything to the contrary in a company’s Memorandum 

of Incorporation or rules, or any agreement between a 

company and a director, or between any shareholders and a 

director, a director may be removed by an ordinary resolution 

adopted at a shareholders meeting by the persons entitled to 

exercise voting rights in an election of that director, subject to 

subsection (2). 

(2) Before the shareholders of a company may consider a 

resolution contemplated in subsection (1)—  

(a) the director concerned must be given notice of the 

meeting and the resolution, at least equivalent to that 

which a shareholder is entitled to receive, irrespective of 

whether or not the director is a shareholder of the 

company; and  

(b) the director must be afforded a reasonable opportunity to 

make a presentation, in person or through a 

representative, to the meeting, before the resolution is put 

to a vote.  

(3) If a company has more than two directors, and a shareholder 

or director has alleged that a director of the company—  
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(a) has become—  

(i) ineligible or disqualified in terms of section 69, other 

than on the grounds contemplated in section 69 (8) 

(a); or  

(ii) incapacitated to the extent that the director is unable 

to perform the functions of a director, and is unlikely 

to regain that capacity within a reasonable time; or  

(b) has neglected, or been derelict in the performance of, the 

functions of director, 

the board, other than the director concerned, must determine 

the matter by resolution, and may remove a director whom it 

has determined to be ineligible or disqualified, incapacitated, 

or negligent or derelict, as the case may be. 

(4) Before the board of a company may consider a resolution 

contemplated in subsection (3), the director concerned must 

be given—  

(a) notice of the meeting, including a copy of the proposed 

resolution and a statement setting out reasons for the 

resolution, with sufficient specificity to reasonably permit 

the director to prepare and present a response; and 

(b) a reasonable opportunity to make a presentation, in 

person or through a representative, to the meeting before 

the resolution is put to a vote. 
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(5) If, in terms of subsection (3), the board of a company has 

determined that a director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict, as the case 

may be, the director concerned, or a person who appointed 

that director as contemplated in section 66 (4) (a) (i), if 

applicable, may apply within 20 business days to a court to 

review the determination of the board. 

(6) If, in terms of subsection (3), the board of a company has 

determined that a director is not ineligible or disqualified, 

incapacitated, or has not been negligent or derelict, as the 

case may be—  

(a) any director who voted otherwise on the resolution, or 

any holder of voting rights entitled to be exercised in the 

election of that director, may apply to a court to review the 

determination of the board; and 

(b) the court, on application in terms of paragraph (a), may—  

(i) confirm the determination of the board; or  

(ii) remove the director from office, if the court is 

satisfied that the director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict. 

(7) An applicant in terms of subsection (6) must compensate the 

company, and any other party, for costs incurred in relation to 
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the application, unless the court reverses the decision of the 

board. 

(8) If a company has fewer than three directors—  

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), 

any director or shareholder of the company may apply 

to the Companies Tribunal, to make a determination 

contemplated in that subsection; and 

(c) subsections (4), (5) and (6), each read with the changes 

required by the context, apply to the determination of 

the matter by the Companies Tribunal.” 

[34] Sections 71(1) and (2) of the Act deal with the removal of a director and the 

procedure to be followed thereof by shareholders of a company.  Such removal 

should be done by means of an ordinary resolution taken by shareholders of a 

company at a shareholders’ meeting.  The resolution for the removal of a director 

can only be taken after a proper notice had been given to the director to be 

removed and such director having been afforded a reasonable opportunity to 

make representation in line with the procedure outlined in section 71(2) of the 

Companies Act. 

[35] Sections 71(3) and (4) of the Act deal with the removal of a director of a company 

and the procedure to be followed thereof by the board on the request of a 

shareholder or director.  The director to be removed is not allowed to participate 

during deliberations of the board and the voting for his removal.  The removal in 
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terms of section 71(3) should be done by means of a resolution of the board of a 

company taken at the board meeting and in line with the procedure outlined in 

section 71(4) of the Act. 

[36] Sections 71(5) and 71(6) of the Act deal with the institution of review proceedings 

against the of the board of a company before a court of law.  The Companies 

Tribunal clearly does not have any jurisdiction to entertain any review 

proceedings contemplated in sections 71(5) and 71(6) of the Act. 

[37] In terms of section 166 of the Act and as an alternative to applying to a court of 

law, a person who would be entitled to apply for relief in terms of the Act may 

refer a matter that could be subject of such an application for resolution by 

mediation, conciliation or arbitration to the Companies Tribunal.  It follows 

therefore that instead of instituting review proceedings in terms of sections 71(5) 

and 71(6) of the Act, a director or shareholder may refer a dispute about the 

removal or non-removal of a director for resolution by mediation, conciliation or 

arbitration to the Companies Tribunal.  

[38] Be that as it may, if a company has fewer than three directors, section 71(8) of 

the Act kicks in.  It is expressly stipulated that section 71(3) of the Companies Act 

does not apply to such a company.  In terms of section 71(8)(b) of the Act, if any 

of the circumstances contemplated in section 71(3) of the Act applies, any 

director or shareholder of the company may bring an application to the 

Companies Tribunal, to make a determination contemplated in section 71(3). 
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[39] In its determination of the application, the Companies Tribunal is required to apply 

the provisions of sections (71)(4), (5) and (6), each read with the changes 

required by the context. 

 

E. ANALYSIS OF EVIDENCE 

[40] I gathered from the documents and evidence placed before me that this 

application concerns the removal of the Respondent as a director of the Company 

due to the reason that the Respondent is alleged to have misappropriated funds 

belonging to the Company without the consent and knowledge of the Applicant.  

The following are the amounts of money that the Respondent is alleged by the 

Applicant to have misappropriated from the Company: 

40.1 A sum of R35 000.00 allegedly transferred by the Respondent to 

himself on the 28th day of November 2018.  This transaction is 

evidenced by a copy of the Notification of Payment which appears at 

page 21 of the paginated documents; and 

40.2 A sum of R2 800.00 allegedly to be a cash withdrawal made by the 

Respondent from the an ATM on the 30th day of November 2018.  This 

transaction is reflected on a bank statement which appears at pages 

18 and 19 of the paginated papers. 

[41] The Applicant further alleges that the Respondent purchased an insurance policy 

without the consent and knowledge of the Applicant.  This resulted in the 

premiums bouncing back or being dishonoured by the bank because there were 

no funds in the bank account of the Company. 
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[42] The Applicant further alleges that the Respondent also involved his mother, his 

friends and his wife in taking decisions regarding the operations of the Company 

without the knowledge and consent of the Applicant. 

[43] The Applicant further alleges that he would like to restart with the operations of 

the Company as soon as possible.  The Applicant would want to do so without 

the involvement of the Respondent or any other person. 

[44] The Applicant further alleges that the Company currently owes the Department 

of Labour an amount of plus minus R3 000.00.  The Applicant does not want to 

pay that amount before the removal of the Respondent as a director of the 

Company.  The Applicant alleges that he knows that after paying that amount and 

when everything is fine, the Respondent will come back again and claim or take 

funds from the bank account of the Company. 

[45] The Applicant further alleges that even First National Bank phoned him and 

informed him that the Company is owing the bank some money.  This was as a 

result of debit orders having bounced back or having been dishonoured by the 

bank since there were no funds in the bank account of the Company.  In short, 

the Applicant would like to continue operating the Company without the 

involvement of the Respondent or anyone else. 

[46] In my view, the Applicant had succeeded in adducing the necessary evidence 

which proves that the Respondent had misappropriated funds belonging to the 

Company.  In addition, the Applicant succeeded in adducing the necessary 

evidence which proves that the Respondent took decisions involving the 

operations and finances of the Company without the Applicant’s consent and 
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knowledge.  This being the only version before me, I have no other alternative 

but to reach a conclusion that the Respondent has committed various forms of 

misconduct as alleged by the Applicant.  These acts of misconduct borders along 

the lines of negligence and/or dereliction of the Respondent’s duties as a director 

of the Company. 

 

F. FINDINGS 

[47] I am satisfied that the Respondent committed various forms of misconduct as 

alleged by the Applicant in his papers and oral evidence placed before me.   The 

Respondent did misappropriate funds belonging to the Company with the consent 

and knowledge of the Applicant as his co-director.  I am further satisfied that the 

Respondent has been negligent and/or derelict in the performance of his duties 

as director of the Company as contemplated in section 71(6)(b)(ii).  I therefore 

find that the Respondent must be removed from the position of director of the 

Company with immediate effect. 

 

G. THE ORDER 

[48] I therefore make the following order: 

48.1 The Respondent, one Stander Amos Dlamini with Identity Number: 

800607 5452 08 5, is hereby found to have been negligent in his capacity 

as a director and in dealing with the funds belonging to Mshengu T Multi 

Division (Pty) Limited, Registration Number: 2015 / 034123 / 07. 
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48.2 The Respondent, one Stander Amos Dlamini with Identity Number: 

800607 5452 08 5, is hereby found to have been negligent and/or to have 

been derelict in the performance of his duties as a director of Mshengu T 

Multi Division (Pty) Limited, Registration Number: 2015 / 034123 / 07. 

48.3 The Respondent, one Stander Amos Dlamini with Identity Number: 

800607 5452 08 5, is hereby removed as a director of Mshengu T Multi 

Division (Pty) Limited, Registration Number: 2015 / 034123 / 07 with 

immediate effect. 

48.4 The Registrar of the Companies Tribunal is hereby directed to deliver a 

copy of this order to the Commissioner of Companies and Intellectual 

Property Commission within 5 (FIVE) business days from date of handing 

down of this determination. 

48.5 The Commissioner of Companies and Intellectual Property Commission 

is hereby directed to implement paragraph 48.3 of this order within a 

period of 10 (TEN) business days from date of delivery and it receiving 

this determination from the Registrar of the Companies Tribunal. 

48.6 There is no order with regard to costs of the application. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

20 NOVEMBER 2020 


