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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00473ADJ2020 

 

Ex parte application: 

 

Wosa Export Marketing NPC Applicant 

 

 

Presiding Member of the Tribunal : PA Delport  

Date of Decision    : 25 November 2020 

 

 

DECISION  

 

 

INTRODUCTION 

 

[1] The applicant (“applicant”/ “company”) applies to the Companies Tribunal 

(“Companies Tribunal” / “Tribunal”) in terms of section 72(5)(b) of the 

Companies Act 71 of 2008  (“Act” / “Companies Act”) read with regulations 

43(1)(c) and 43(2)(b) of the regulations in terms of the Companies Act (GNR 

351 of 26 April 2011) (“Companies Act regulations” / “regulation/s”) for an 

exemption from appointing a Social and Ethics Committee (“SEC”). 
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BACKGROUND 

 

[2] The applicant is Wosa Export Marketing NPC a non-profit company registered 

in accordance with the Companies Act with registration number 

2006/005074/08. 

 

[3] The application is brought by Siobhan Ella Maureen-Thompson, who is the 

chief executive officer of the applicant and who is duly authorised to do it on 

behalf of the applicant in terms of a resolution of the directors dated 7 

February 2020. 

 

[4] The objectives of the applicant according to clause 4.1 of the Memorandum of 

Incorporations are: 

4.1. "The OBJECTIVES of the Company are the following: 

4.1.1. "To create an image for South African wines as unique wines of 

exceptional quality and value; 

4.1.2. To pro-actively and continuously expose the international wine trade 

and consumers to pertinent information on South African Wines; 

4.1.3. To establish South Africa as a superior competitor to other New World 

Wine producing countries based on: 

- A long history of wine making; 

- Excellent climatic conditions; 

- Soils perfectly suited to the growing of vines; 

- Talented, innovative winemakers, using the most up-to- 

date methods and equipment; 

4.1.4. To promote wine tourism in South Africa both internationally and 

nationally and to this end, to establish in the mind of the wine consumers 

emotionally that South Africa has the most beautiful, alluring, exciting and 

different wine regions in the world and that by tasting the wine they are 

capturing for consumption a figurative slice of it." 

 

[5] The objectives will be effected by: 

 “4.4 In particular the Company shall do the following: 
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4.4.1 Take such steps as may be required from time to time in the interest of 

its members towards the maintenance and expansion of their exports of Cape 

wine-based spirits. In the process the Company shall also seek to acquire and 

maintain formal recognition as the mouthpiece of all Cape wine and wine-

based spirits; 

4.4.2 Consider the legislation, regulations and other governmental measures 

(including taxation and documentation) in importing countries in respect of the 

importation and distribution of wines and wine-based spirits; 

4.4.3 Consider the customs, distributive organisations and practices in the 

liquor trade of importing countries; 

4.4.4 Consider the South African legislation, regulations and other 

governmental measures (including certification, documentation and taxation) 

in respect of the export of wines and wine-based spirits; 

4.4.5 Consider the modes and costs of transportation and insurance of wines 

and wine-based spirits to export markets; 

4.4.6 Study any other aspect impeding or promoting and wine wine-based 

spirits export prospects." 

 

[6] The applicant is funded by payments from its members to achieve the 

objectives as stated above and does not trade otherwise in any sense of the 

word. 

 

APPLICABLE LAW 

 

[7] The Companies Act 71 of 2008 provides as follows in section 72: 

“(4)  The Minister, by regulation, may prescribe— 

 (a) a category of companies that must each have a social and ethics 

committee, if it is desirable in the public interest, having regard to— 

 (i) annual turnover; 

 (ii) workforce size; or 

 (iii) the nature and extent of the activities of such companies; 

 (b) the functions to be performed by social and ethics committees required 

by this subsection; and 
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 (c) rules governing the composition and conduct of social and ethics 

committees. 

  (5)  A company that falls within a category of companies that are required in 

terms of this section and the regulations to appoint a social and ethics 

committee may apply to the Tribunal in the prescribed manner and form for an 

exemption from that requirement, and the Tribunal may grant such an 

exemption if it is satisfied that— 

 (a) the company is required in terms of other legislation to have, and does 

have, some form of formal mechanism within its structures that substantially 

performs the function that would otherwise be performed by the social and 

ethics committee in terms of this section and the regulations; or 

 (b) it is not reasonably necessary in the public interest to require the 

company to have a social and ethics committee, having regard to the nature 

and extent of the activities of the company. [my emphasis] 

...” 

 

[8] Regulation 43(2) provides that an SEC must be appointed inter alia by any 

company other than a state owned company or listed company, if that 

company has a PIS above 500 as calculated in terms of regulation 26(2) in 

any two of the previous five (financial) years. 

 

[9] The applicant states that based on turnover, third party liabilities and 

membership for the financial years 2018 and 2019, it had a PIS  in excess of 

500. The calculations are: 

 

2018:  

Turnover: R76 788 970.00 

Third party liabilities: R4 613 204.00 

Members: 424 (not 454 as stated in para 9 of the founding affidavit) 

PIS: 520 

 

2019: 

Turnover: R55 954 306.00 

Third party liabilities: R6 209 961.00 
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Members: 578 

PIS: 655 

 

The applicant has a total of 14 employees. 

 

[10]  The requirements in respect of the appointment of the SEC and the discretion 

of the Tribunal in this regard are twofold. In the first instance it must be 

determined if the company is required to appoint an SEC. If this is not the 

case (eg because of regulation 43(2)), then the Tribunal has no function or 

discretion.  

 

[11] If an SEC needs to be appointed, the Tribunal has, in terms of section 72 

(5)(b) (apart from section 72(5)(a), which is not applicable here), a discretion 

to exempt a company if is it not reasonably necessary in the public interest to 

require the company to have a SEC, having regard to the nature and extent of 

the activities of the company. 

 

[12] The functions of the SEC are as set out in regulation 43(5) and entail certain 

duties and responsibilities in respect of the activities of the company.  

 

EVALUATION 

 

[13] The proposed functions of the SEC as in regulation 43(5) are the factors 

that must be taken into account to determine whether it is reasonably 

necessary and in the public interest to have such a committee. However, 

if the quantitative criterium (the PIS) has already determined that an SEC 

is required, the question is what should be taken into account to 

determine whether if it is not reasonably necessary in the public interest 

to have such a committee as neither the Act nor the regulations provides 

for different levels of such a score for purposes of determining the public 

interest, and there is no qualitative criteria in the elements that are used 

to calculate that score which can be used to determine that although the 

quantitative criterium has been met, it is not reasonably necessary in the 
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public interest to have the social and ethics committee: Henochsberg on 

the Companies Act 71 of 2008 at 284. 

 

[14] Regulation 43(5), that determines the functions of the SEC, may therefore 

be applies qualitatively as follows: 

 (a) the contribution of the company (qualitative criterium) to social and 

economic development of the community in which it operates (public 

interest) (regulation 43(5)(a)(i)); 

 (b) the effect of the company as a corporate citizen (qualitative criterium) 

in the particular community (public interest) (regulation 43(5)(a)(ii)); 

 (c) the effect (qualitative criterium) that the company’s activities and 

products has on environment, health and public safety (public interest) 

(regulation 43(5)(a)(iii)); 

 (d) the actions of the company (qualitative criterium) in respect of 

consumers, including advertising, public relations and consumer protection 

(public interest) (regulation 43(5)(a)(iv)); 

(e) the company’s actions (qualitative criterium) in respect of its employees 

and its employment practices, which obviously includes compliance with 

labour relations but which should also encompass general employee “well-

being” (public interest) (regulation 43(5)(a)(v)): Henochsberg on the 

Companies Act 71 of 2008 at 285. 

 

[15] Based on the objectives and operations of the applicant, it is clear that the 

effect thereof in respect of the categories as in regulation 43(5) is, if any, 

minimal and it is not in the public interest to require an SEC. 

 

[16] I am fortified in my view by the rulings in Mpilo Investment Holdings 2 (RF) 

(Pty) Ltd CT010Dec2016 and Vinpro NPC CT021Jul2018. 

 

 

ORDER 

 

[17]  The applicant is exempted from the requirement to appoint a social and ethics 

committee for a period of 5 (five) years from date of this order. 
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SIGNATURE 

 

P.A. Delport 

COMPANIES TRIBUNAL: MEMBER 

 


