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Introduction 

[1] All three parties in this matter are the shareholders of a private company called 

Lizgy Cosmetics (Lizgy or the company). The first applicant (M Bunting) and the 

respondent (Podmore) are also directors of Lizgy. Apart from those positions or roles the 

first applicant (albeit with demur from the respondent) also considers herself the 

managing director of Lizgy; the second applicant (T Bunting) is the office manager of 

Lizgy. The respondent is the sales agent or sale representative of Lizgy. The applicants 

seek the removal of Podmore from the board of directors of Lizgy in terms of section 

71(8) of the Companies Act 71 of 2008 (the Act).1 The application is opposed by 

Podmore. 

 

[2] The application initially took the form of an urgent application. But after I caused 

directives to be issued to the parties regarding the urgent enrolment, the applicants, for 

some unexplained reasons, abandoned the urgent application. I must add that the 

abandonment did not comply with the Companies Regulations, 2011 (the Regulations) 

governing processes and procedures of this Tribunal. But this may be attributable to the 

fact that the applicants (as it was the case with the respondent) participated in these 

proceedings in person and without legal assistance. But nothing turns on this issue.  

 

[3] The applicants re-issued a similar application in the ordinary course, after 

abandoning the urgent application. The respondent filed opposing papers against the 

relief sought by the applicants. Thereafter, the applicants filed what they labelled a 

“replying” affidavit, but repeated the material in their founding affidavit. The respondent 

                                                 
1 See footnote 43 below, for a reading of section 71(8) of the Act. 
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complained at the pre-hearing conference held with the parties that the “replying” 

affidavit raised new or additional issues to what was stated in their founding affidavit. 

This warranted particular attention prior to the hearing. Also, the parties, in particular the 

applicants, took liberties in the amount of material included in their papers filed with this 

Tribunal. The complete set of papers exceeded 600 pages. All these created a potential 

nightmare for the hearing and, consequently, I convened a pre-hearing conference. 

 

Pre-hearing conference 

[4] As already indicated, the parties were not formally represented and participated in 

these proceedings in person. This significantly affected the form and substance of the 

processes and papers filed with this Tribunal. There was also extreme repetitive material 

in the so-called “replying” affidavit filed by the applicants. Ultimately, the applicants 

only relied on what is contained in the “replying” affidavit for their case. I considered it 

strongly warranted to convene a pre-hearing conference, as envisaged by regulation 1492 

of the Regulations.  

 

[5] The video-link pre-hearing conference took place on 14 August 2020. Significant 

ground was covered with regard to preparations for the hearing and curtailing issues to be 

                                                 
2 Regulation 149(5) of the Regulations appears to set out the essence of a pre-hearing conference before 

this Tribunal as follows in the material part: “At a pre-hearing conference, the assigned member of the 

Tribunal may–– (a) establish procedures for protecting confidential information, including the terms under 

which participants may have access to that information; (b) …; or (c) give directions in respect of–– (i) 

technical or formal amendments to correct errors in any documents filed in the matter; (ii) any pending 

Notices of Motion; (iii) clarifying and simplifying the issues; (iv) obtaining admissions of particular facts 

or documents; (v) the production and discovery of documents whether formal or informal; (vi) witnesses to 

be called by the Tribunal at the hearing, the questioning of witnesses and the language in which each 

witness will testify; (vii) a timetable for–– (aa) the exchange of summaries of expert opinions or other 

evidence that will be presented at the hearing; and (bb) any other pre-hearing obligations of the parties; 

(viii) determine the procedure to be followed at the hearing, and its expected duration; (ix) a date, time and 

schedule for the hearing; or (x) any other matters that may aid in resolving the matter.” 
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determined, even if this was more in form rather than substance. The respondent handed 

in a document labelled “Legal Points” at the conference. The applicants endeavoured to 

respond to the respondent’s “Legal Points”, but there still remained some areas requiring 

further attention. Of main concern was the respondent’s contention regarding the form of 

the applicant’s founding papers. The essence of the respondent’s complaints was that: (a) 

the affidavits and/or their contents, mainly the founding affidavit did not comply with the 

Regulations; (b) the contents of the affidavit(s) are unclear and made it difficult to 

respond to all the issues, and (c) the so-called “replying” affidavit was a rehash of the 

founding affidavit, albeit with additional material. 

 

[6] Although, the so-called “Legal Points” were not completely in accordance with 

the forms and procedures of this Tribunal, I treated this step as regular in the interests of 

justice. This was also to ensure that there was no prejudice to any of the parties. I will 

revert to this in a moment. 

 

Preliminary issues at the hearing 

[7] The hearing took place over two days on 20 and 21 August 2020. I reserved this 

decision at the end of the proceedings. All three parties attended the hearing. As stated 

above, none of them were legally represented. 

 

[8] At the commencement of the hearing, but after a protracted discussion, it was 

agreed that the new set of papers filed as “replying” affidavit will be the only set of 
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papers considered for the applicants’ case.3 The written part of the respondent’s case was 

to be in terms of his opposing affidavit.4  

 

[9] In order to address the part of the respondent’s objections or “Legal Points” about 

not all of the applicants’ case being stated under oath and, further, that the applicants may 

have raised new issues in their so-called “replying” affidavit, I urged the parties, 

particularly the applicants to adduce oral evidence instead. This, in my view, would grant 

the respondent an opportunity to hear and address the applicants’ case and, if needs be, 

adduce evidence to respond thereto or call witnesses to testify on his behalf. But, I made 

it clear to the respondent that he can rely on his opposing affidavit and only adduce 

evidence on those areas or parts he felt were not addressed or adequately addressed in his 

affidavit.  

 

[10] I considered, among others, the provisions of regulation 154 of the Regulations to 

allow me to adopt this approach in these proceedings. Overall, I felt that the approach 

adopted would result in no prejudice to the parties or, in fact, would relieve the parties of 

any potential prejudice and above all serve the interests of justice and of all role-players. 

Also, the protection of the parties’ rights and interests remained paramount throughout 

the proceedings. A full picture of the developments in this regard is borne by the 

transcribed record of the proceedings mechanically recorded during the hearing.5  

                                                 
3 The applicants’ papers were divided into two bundles, one of 230 pages and another of 472 pages, marked 

exhibit “A” and “B”, respectively. There was an additional bundle admitted as exhibit “D” comprising the 

papers that the applicants felt were important, but not contained in either “A” or “B”. 
4 The opposing affidavit comprised 159 pages (with attachments) and was marked exhibit “C”.  
5 The transcript comprising two volumes (one for 20 August and another for 21 August 2020) of 299 pages 

will be referred to in this decision. No references will be directly made to the actual affidavit, save in 

respect of the opposing affidavit. 



 6 

Brief background 

[11] During the testimony of T Bunting, the second applicant, I requested that she 

narrate, for my elucidation, issues regarding the formation, structure and products of 

Lizgy. The respondent also contributed to the narration. Further, there is also relevant 

material from the opposing affidavit in this regard. I reflect the issues from all these 

sources to the extent that they are common cause between the parties or not genuinely 

contested.  

 

[12] Lizgy was registered in November 2014 by M Bunting and the respondent’s 

mother, E Podmore. They became the only directors and held each 50% shareholding in 

the company. This was the position between November 2014 and April 2019. I hasten to 

point out that according to the respondent the company was formed in 1983 by his 

parents, E Podmore and Guy Podmore.6 

 

[13] M Bunting was the managing or operational director of the company. This is 

disputed by the respondent. At some stage E Podmore became inactive as a director and 

ultimately stayed away from the company. The respondent puts the reason for her stay-

away to be that she wanted to avoid threats of violence towards her person from the 

workplace. T Bunting was at the time retained as an office assistant, but her role changed 

to that of office manager from June 2018. She had actually resigned as office assistant 

around February 2016 when she left the company and returned when she was rehired as 

office manager.  

 

                                                 
6 Transcript at pp 74-84. 
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[14] In April 2019, M Bunting received communication by an e-mail from the 

Companies and Intellectual Property Commission (the CIPC) about appointment of the 

respondent as a director of Lizgy. As a 50% shareholder and co-director in the company 

she had not authorised any changes to the CIPC’s records. She thought there was fraud 

and went about investigating. It soon emerged that E Podmore had resigned as director 

and was replaced by the respondent. The respondent also became a 50% shareholding in 

the company.  A dispute ensued in this regard. A meeting of shareholders and advisors 

held during July 2019 facilitated as resolution in this regard. The respondent was 

accepted as director of the company at this meeting, reportedly, in the spirit of “moving 

forward”. Also, T Bunting became a 20% shareholder in the company upon obtaining the 

equivalent shareholding from her mother, M Bunting. But, the respondent still disputes 

that M Bunting, her fellow director, is the managing director of Lizgy. 

 

[15] The company trades in the retail of five products, in general, in the form of nail 

and skin care and related products mainly sold through Dis-Chem and Alpha 

Pharmaceuticals. 

 

Applicants’ case 

[16] As stated above, although the applicants had served and filed affidavits in support 

of their case for the removal of the respondent, they opted to adduce oral evidence 

through the testimony of the second applicant, T Bunting. This decision or approach was 

taken in order to address the concerns raised by the respondent regarding the condition of 
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the applicants’ affidavits. Therefore, the applicants’ case, as discussed below, is primarily 

based on the testimony of T Bunting, as transcribed.7 

 

[17] The appellants accused the respondent, among others, of the following: (a) lack of 

experience; (b) creating an unhealthy or dysfunctional office-environment through 

disrespect of the applicants, the other members of the company, and causing problems 

with the managing director and office manager; (c) unauthorised disclosure of 

confidential or sensitive information about the company to external persons; (d) inability 

to separate his duties as shareholder from his duties as director and his personal life, and 

(e) violating verbal and/or written resolutions of the company. 

 

[18] T Bunting may have actually testified on the above grounds or points in a blended 

or interlinked fashion, but their essence is as captured above. I liberally utilise the 

grounds as subheadings for purposes of capturing the applicants’ case. 

  

Lack of experience 

[19] The applicants state that the respondent’s inability to fulfil his fiduciary duties as a 

director are mainly due to his lack of experience. The lack of experience is manifested by 

unprofessional behaviour on the part of the respondent, such as an emotive decision-making;  

inability to follow basic business principles and constant need for assistance from external 

advisors.8  

 

                                                 
7 See footnote 5 above. 
8 Transcript at p 49, lines 1-8. 
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[20] The respondent is alleged to be unable to observe basic professional etiquette in 

his interaction with others, including his co-workers or co-shareholders. This includes the 

use of foul9 or unprofessional language.10 

 

[21] Apart from his lack of etiquette and bad choice of words, the respondent is said to 

fail or battle to attend meetings of the company on flimsy grounds as opposed to giving 

“business reasons as to why he could not have a meeting with the Office Manager”.11  

 

[22] In another instance the respondent is alleged to have not returned minutes of 

meetings of the company after being requested to sign, scan and return the minutes for 

meetings, which were also required for filing at the head-office of the company. The 

minutes were for meetings held in 2019 and 2020. No reply was received to e-mail 

communications sent to the respondent and no signed copies were returned or feedback 

ever given in this regard by the respondent. There were other instances, the majority of 

which involve e-mails sent by M Bunting as managing director to the respondent, mostly 

without a reply.12 

 

[23] Another instance of non-response involve a copy of the Code of Conduct and 

Business Ethics of the company sent by the managing director to the respondent. In fact, 

the respondent had indicated at a meeting held in March 2020 to possess a better version 

of the same document than the one presented at the meeting, but when his allegedly better 

                                                 
9 Transcript at p 49, lines 9-12. 
10 Transcript at p 53, lines 4-10. 
11 Transcript from p 56 at line 11 onwards. 
12 Transcript from p 61 at line 18 onwards. 
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version was requested (as far back as April 2020) there has yet to be a response.13 T 

Bunting testified that the Code of Conduct and Business Ethics, in her opinion, represents 

a “very important document for a company business” necessary for the operations of the 

company.14 The respondent repeated this type of conduct with regard to the service level 

agreement for directors. He allegedly refused to sign the document or to even indicate 

why he would not sign it or the changes he wanted effected for him to be prepared to sign 

the document.15 

 

[24] The respondent has also failed to reply or give feedback on matters relating to the 

revision of the company’s memorandum of incorporation (MOI). To put this issue in 

context, it was pointed out that the current version of the MOI of Lizgy was finalised 

during the era of E Podmore, the respondent’s mother, and M Bunting in 2014. The 

applicants as shareholders got a new MOI drafted or revised the old MOI and circulated 

the draft for all role-players to review. But the respondent’s response was that the “MOI 

is not up for discussion”. This means that the respondent was unwilling to even review 

the draft and suggest his desired changes.16 This is so, despite H van Niekerk, the 

respondent’s so-called “proxy” or advisor highlighting the importance of having the MOI 

amended and/or company rules and regulations set up to regulate the relationship 

between the directors of the company, as well as, ensuring the smooth running of the 

                                                 
13 Transcript from p 62 at line 21 onwards. 
14 Transcript at p 63, lines 5-18. 
15 Transcript from p 202 at line 1 onwards. 
16 Transcript from p 65 at line 13 onwards. 
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company.17 And despite an agreement reached in March 2020 for the company attorney 

to draft a detailed MOI.18 

 

[25] In order to promote transparency amongst the role-players in Lizgy it was agreed 

that a document on Google Sheets be created for transparency. This required everything 

done by everyone in the company to be noted there, such as calls to clients or orders 

placed by clients. The respondent is said not to have either recorded his activities or 

doing nothing at all during working hours.19 

 

[26] Further it is said that another indicator of the respondent’s lack of experience is 

the fact that he “battles to accept when he is wrong” or does not apologise for his 

wrongs.20 

 

[27] Also, the respondent shows lack of experience by his inability to know personal 

boundaries with other employees. Examples given in this regard are the respondent 

questioning T Bunting during a shareholders’ meeting whether T Bunting had her own 

Wi-Fi and insisted that she did not; reference to T Bunting’s salary and questions about 

the inclusion of rent and other charges payable to her by the company as its landlord. The 

company operates from her private residence. When I enquired from T Bunting during 

her testimony the relevance of all these to the proceedings and whether these were not 

fair enquiries, she responded that all these matters are personal. I understand her 

                                                 
17 Transcript from p 67 at line 18 onwards. 
18 Transcript from p 68 at line 18 onwards. 
19 Transcript from p 90, line 19 to p 92, line 1. 
20 Transcript from p 102, line 12 et seq. 
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objections to be that the enquiries ought to have been rather directed by the respondent to 

the company, as the tenant, and not to her. But, I hasten to respectfully point out that (as 

at the hearing) the relevance of all these for the applicants’ case to remove the respondent 

as director eludes me.21   

 

[28] Another indicator of lack of experience on the part of the respondent, it is 

contended by the applicants, is in the following specific practices. The respondent insists 

on using “a proxy” at meetings in which he is personally present. This baffles the 

applicants. They charge that this is evidence that the respondent does not observe basic 

company practices or simply does not know them.22 Also, the respondent thinks having a 

managing director in the company would render the position of office manager 

redundant, as the roles of office manager and managing director could be played by the 

office manager, which understanding confirms the respondent’s lack of knowledge of the 

different responsibilities of each position, the applicants contend.23 Further, the 

respondent is alleged to micromanage the office manager,24 as he wants to be involved in 

the day-to-day activities involving the office manager, as opposed to involving himself in 

board and policy issues or those to do with the shareholders of the company, which 

effectively suggest existence of two managing directors in the company.25 I immediately 

enquired whether these activities by the respondent were not simply in his capacity as 

employee, rather than as a director,26 to which T Bunting responded that only about 20% 

                                                 
21 Transcript from p 108, line 15 to p 111, line 3. 
22 Transcript from p 124, line 15 to p 126, line 6. 
23 Transcript p 126, lines 10-18. 
24 Transcript p 132, lines 12-13. 
25 Transcript p 145, lines 10-15. 
26 Transcript from p 148, line 18 to p 149, line 8. 
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of the respondent’s time or activities concern his capacity as sales representative of the 

company and the rest his position as director.27  

 

[29] On another front – but still under the same batch of allegations - the respondent is 

accused of attending meetings, including end-of-the-year general meeting, without the 

necessary preparations, such as reading material to be discussed at the meeting. The 

respondent is said to have admitted this with regard to the general meeting. This conduct 

leads to meetings unnecessarily dragging on for hours with explanations having to be 

repeatedly given to the respondent over the same things.28 

 

Creating an unhealthy or dysfunctional office environment  

[30] Under this ground the respondent is accused of disrespecting his fellow members 

in the company and causing problems with the managing director and office manager. He 

is also accused of stirring conflict with suppliers, attorneys and employees.  

 

[31] With regard to employees the respondent is accused of micromanaging them, as 

indicated above; making false accusations against them; threatening them and 

questioning their qualifications and integrity. This conduct creates a dysfunctional and 

unhealthy work environment, the applicants charge.29  

 

[32] With regard to the respondent stirring conflict within the company it is alleged the 

respondent contradicts instructions given to the office manager by the managing director. 

                                                 
27 Transcript from p 148, line 18 to p 149, line 8. 
28 Transcript from p 155, line 12 to p 156, line 13. 
29 Transcript from p 164, line 17 to p 165, line 13; from p 168, lines 9-16; p 171, lines 9-17. 
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And he also at some stage refused to take calls from the managing director and insisted 

on communication through e-mails, despite being told that the managing director’s laptop 

had crashed.30 

 

[33] There were also threats of disciplinary action against the office manager; 

objections to the office manager’s trip to Australia; accusing the office manager that she 

refused him access to the company premises; accusing the office manager of tampering 

with his company e-mail; accusing the office manager of deleting his company e-mails; 

accusing her of insubordination; referring to her during a meeting as being “the problem”, 

and falsely accusing the office manager of making mistakes with finances and 

misappropriation of the company’s funds.31 

 

[34] The respondent is also accused of conflicting with third parties, including with the 

company’s chartered accountant, Tracey Gibson. The issues concerning Gibson are said 

to be contained in letters by Gibson, but could not be dealt with due to implications to the 

hearsay rule. Gibson was unavailable to testify at the hearing due to personal 

commitments. Another external person with whom the respondent is alleged to have 

conflicted is S Martin, a freelance web-designer and video photographer retained by the 

company. Martin also provided correspondences or e-mails of her interaction with the 

respondent to confirm the allegations, but I disallowed these since she wasn’t going to 

testify as a witness. Linked to these allegations is that the respondent refused to authorise 

                                                 
30 Transcript from p 171, line 18 to p 172, line 21. 
31 Transcript from p 173, line 1 to p 177, line 14. 
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payment, as dual authorisation by both directors is required for payments by the 

company.32 

  

[35] Another area of conflict by the respondent is with regard to meetings. He refused 

to meet with the office manager when she requested a face-to-face meeting with him to 

discuss his threat of disciplinary action. He also failed to accede to request from the 

managing director to convene a meeting of the board of directors in the week that the 

managing director was to be in Johannesburg from East London. He also refused to have 

meetings regarding compliance with the communication resolution by using personal e-

mail account, instead of his assigned company e-mail; initially refused to meet with the 

applicants at a bank to set up dual authorisation, but eventually acceded to the meeting, 

during which time the company could not move forward without the dual authorisation 

being in place.33 

 

Inability to separate duties and responsibilities as shareholder from those as director  

[36] Under this ground the respondent is alleged to be unfairly using his 50% 

shareholder as leverage or bargaining tool regarding benefits as director, such as salary 

increases. Also, under this ground are the allegations that the respondent disobeys 

company resolutions on account of his shareholding in the company. 

 

[37] The respondent bases his decisions on emotive things such as family. For 

example, he argued that he deserved a higher salary because he has a family to feed; that 

                                                 
32 Transcript from p 189 at line 12 onwards. 
33 Transcript from p 191 at line 5 onwards. 
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his fiancée was pregnant or that he cannot sustain his current lifestyle on the salary he is 

earning. He also wants the company to pay his costs to travel to work at the company 

office; queries why his Telkom bill is not paid for by the company and asserts that he 

should be receiving rent payments for the use of his home space for work purposes.34 

 

[38] The respondent selectively obeys resolutions of the company. In other words, he 

chooses which resolutions to comply with and those to simply ignore. In this regard, the 

applicants repeat allegations that the respondent used his personal e-mail instead of 

business e-mail, contrary to a resolution of the company. Another example given 

concerns the respondent objecting to the implementation of salary increases, despite 

taking part when the resolution was taken.35 

 

[39] The applicants also attribute the respondent’s conduct to the fact that he does not 

have the required minimum level of education. Upon my enquiry as to what constitutes a 

generally accepted minimum level of education or even level of experience for a person 

to be appointed as a director of the company, T Bunting appeared to appreciate the 

delicate nature of these contentions.36 For obvious reasons, I won’t be revisiting this part 

of the applicants’ case. 

 

 

 

 

 

 

                                                 
34 Transcript from p 197 at line 16 onwards. 
35 Transcript from p 194 at line 18 onwards. 
36 Transcript from p 212, line 7 to p 220, line 4. 
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Disclosing confidential or sensitive information about the company to unauthorised 

persons 

 

[40] The respondent is also accused of disclosing information of a confidential nature 

about the company to outsiders, including his “proxy” or advisor H van Niekerk.  The 

latter without a binding confidentiality agreement with the company.37 

 

[41] The above is the abridged version of T Bunting’s evidence-in-chief over the two 

days. She was not cross-examined by the respondent.38 And that was the case for the 

applicants, supplemented by the written evidence only to the extent that such evidence 

was referred to during testimony of T Bunting.39 

 

Respondent’s case  

[42] The respondent elected not to adduce oral evidence. He relied entirely on his 

opposing affidavit filed in response to the applicants’ papers. I deal with the respondent’s 

case below as contained in his opposing affidavit. 

  

[43] Podmore states that he became a director of Lizgy in April 2019. His mother 

transferred her 50% shareholding in Lizgy to him. He is the son of Elizabeth (i.e. E 

Podmore) and Guy Podmore, the creators of the Lizgy product. He stated that he 

appointed himself as director of Lizgy after acquiring the 50% stake in Lizgy from his 

mother.40 He confirmed that he was only accepted by his fellow shareholders as director 

                                                 
37 Transcript from p 202, line 1 to p 204, line 17. 
38 Transcript from p 231at line 15 onwards. 
39 See pars [8]- [10] above. 
40 Transcript p 80, line 19. 



 18 

and shareholder of Lizgy at the meeting held on 24 July 2019 at the offices of Steve 

Bester Attorney. Although in the papers the respondent appears to quibble about payment 

for M Bunting’s initial 50% shareholding, there is no real dispute as to who the current 

shareholders of Lizgy are. 

 

[44] There are other statements about how M Bunting had gotten herself involved in 

Lizgy; her relationship with the respondent’s mother; the reason why the respondent’s 

mother left the company, and who brought more or what clients between the respondent’s 

mother and M Bunting. But I do not find these relevant to the opposition of the relief 

sought against the respondent in this application.41 The same applies to the respondent’s 

accusation against M Bunting that she refused him access to information to do with credit 

cards and against T Bunting who, despite being only an employee, the respondent 

accused of appearing “to be in complete control of the entire business” of Lizgy.42  

 

[45]  The respondent’s papers are replete with counter-accusations against the 

applicant. It appears the respondent is accusing the applicants of having “unclean hands” 

to be worthy of any relief from this Tribunal. There are allegations about: (a) 

inappropriate expenditure of the company’s finances by the applicants; (b) questionable 

rental agreement between the company and T Bunting; (c) unnecessary lease agreement 

in East London due to M Bunting’s recent relocation to that part of the country; (d) 

questionable loans to and from the company, and (e) misappropriation of the company’s 

funds for personal gain. Also, the respondent complains about being excluded from 

                                                 
41 Opposing affidavit at par 3 on pp 4-7. 
42 Opposing affidavit at par 4.6 on pp 8-9. 
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involvement in the financial affairs of the company. He even caused a letter of demand to 

be sent to the company or the applicants in May 2019 in order to gain access to certain 

information. He did not say whether this step yielded the desired outcome. 

 

[46]  Overall, the respondent believes that the applicants are determined to completely 

hijack his “family’s company” for their exclusive gain so that they do not have to account 

to anyone. This application is a ruse and part of a bigger scheme to oust him. His removal 

would exclude him from sharing in the financial benefits from the company as no 

dividends are paid to shareholders of Lizgy. He is being victimised for pointing out the 

discrepancies and objecting to the irregularities perpetrated by the applicants.  

 

[47] The respondent also dealt with the specific allegations or grounds for his removal. 

Below, I reflect his abridged responses and make use self-explanatory subheadings.  

 

Lack of experience 

[48] The respondent rejects the applicants’ notion that grade 12 is a prerequisite to be 

appointed a director of the company. He proffers the same rejection regarding the 

relevance of one’s work history to being a director. I agree. Also, he accuses the 

applicants for being the proverbial pot calling the kettle black for their alleged lack of 

laudable previous work history. 

 

[49] Regarding his alleged inability to observe professional etiquette and use of bad 

language the respondent simply says that these are irrelevant considerations and an 
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attempt to move attention away from the appellants’ questionable unprofessional 

conduct. 

  

[50] The respondent admits using a “proxy” or external advisor, even though he also 

labels this irrelevant opinion on the applicants’ part. His justification is that he had no 

other remedy but “to ask assistance from a proxy or advisor” as he felt overwhelmed by 

the applicants’ bullying tactics at meetings. 

 

[51] Further, he dismisses as irrelevant allegations that he lacks the requisite 

knowledge of directors duties; that he lacks appreciation of the consequences of his 

actions, and his alleged criminal conviction. He is actually bemused by the applicants’ 

persistence in the latter allegation, despite having produced a police clearance indicating 

no criminal conviction.  

  

Creating an unhealthy or dysfunctional office environment 

[52] The respondent simply pushed aside, as irrelevant, the allegations against him 

under this ground for his removal. This includes his alleged disrespect of his fellow 

director and managing director in the company, and micromanagement of the office 

manager. He submits that he is entitled to more involvement by virtue of his 50% 

shareholding in Lizgy. He also complains that the office manager refuses to take 

instructions from him, but only do so from her mother, his fellow shareholder and 

director in the company.  
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[53] The respondent offers a bare denial to the allegation that he comes unprepared to 

meetings, despite being provided with the relevant documents prior to meetings. He 

dismisses, as bordering on “the ridiculous”, his alleged refusal to convene a meeting with 

the managing director and his refusal to attend meeting to discuss resolutions. He actually 

sees some contradictions in the former, due to the fact that as managing director and 

office manager either of the applicants could have simply convened the alleged meeting.  

  

Disclosure of confidential or sensitive information of the company to unauthorised 

persons 

 

[54] The respondent appears to admit sharing information with the named outsiders, 

but points out that such information was already in the public domain. Otherwise, his 

disclosures were in terms of a valid non-disclosure and confidentiality agreement when 

he sought external assistance for his exclusion from management of the company. 

 

Inability to separate his duties as shareholder and director from his personal life  

 

[55] Despite, finding the allegations under this ground also bordering on the 

ridiculous, the respondent labels the allegations “one sided” accusations aimed at 

distracting attention from the discrepancies in accounting and financial records of the 

company, and the applicants’ excessive salaries and benefits from the company.   

 

Violating previous agreed resolutions of the company 

 

[56] Regarding his persistence in using his personal e-mail despite being assigned an 

official one by the company, the respondent explains that this was after he lost important 

emails using the company email. When he realised that the office manager was in charge 
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of the company’s server and “could mistakenly or deliberately delete emails” he resorted 

to the use of a personal e-mail. I hasten to point out that I find the explanation absurd. 

Why didn’t the respondent simply address all these with the office manager or his fellow 

director? I will discuss this further, below.   

 

[57] The respondent denies the remainder of the allegations under this ground. Again, 

he labels them as being on the edge of the ridiculous. Overall his alleged conduct relates 

to his concerns about financial and other controls within Lizgy, he explains. 

 

Applicable legal principles, applicants’ case and respondent’s case (a discussion) 

[58] This application is pivoted on section 71(8) of the Act. This provision concerns 

the removal of a director of a company with a maximum of two directors. But the other 

provisions of section 71 are equally relevant for a determination to be made in this 

matter.43  

                                                 
43 Section 71 of the Act reads as follows in the material part: “(1) … (2) … (3) If a company has more than 

two directors, and a shareholder or director has alleged that a director of the company- (a) has become- (i) 

ineligible or disqualified in terms of section 69, other than on the grounds contemplated in section 

69(8)(a);or (ii) incapacitated to the extent that the director is unable to perform the functions of a director, 

and is unlikely to regain that capacity within a reasonable time; or  (b) has neglected, or been derelict in the 

performance of, the functions of director, the board, other than the director concerned, must determine the 

matter by resolution, and may remove a director whom it has determined to be ineligible or disqualified, 

incapacitated, or negligent or derelict, as the case may be.  (4) Before the board of a company may consider 

a resolution contemplated in subsection (3), the director concerned must be given- (a) notice of the 

meeting, including a copy of the proposed resolution and a statement setting out reasons for the resolution, 

with sufficient specificity to reasonably permit the director to prepare and present a response; and (b) a 

reasonable opportunity to make a presentation, in person or through a representative, to the meeting before 

the resolution is put to a vote. (5) If, in terms of subsection (3), the board of a company has determined that 

a director is ineligible or disqualified, incapacitated, or has been negligent or derelict, as the case may be, 

the director concerned, or a person who appointed that director as contemplated in section 66(4)(a)(i), if 

applicable, may apply within 20 business days to a court to review the determination of the board. (6) If, in 

terms of subsection (3), the board of a company has determined that a director is not ineligible or 

disqualified, incapacitated, or has not been negligent or derelict, as the case may be- (a) any director who 

voted otherwise on the resolution, or any holder of voting rights entitled to be exercised in the election of 

that director, may apply to a court to review the determination of the board; and (b) the court, on 

application in terms of paragraph (a), may (i) confirm the determination of the board; or (ii) remove the 
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[59] An application in terms of section 71(8) ought to be brought in the circumstances 

contemplated in section 71(3) of the Act.44 Generally speaking, the circumstances in 

section 71(3) relate to, firstly, ineligibility or disqualification (of a person from occupying 

the position of director) in terms of section 69;45 secondly, incapacitation of a director 

with no potential for recovery within a reasonable time,46 and, thirdly, neglecting or being 

in derelict in the performance of director’s functions.47  

 

[60] Upon review of the general theme or common thread running through the 

allegations against the respondent, I consider the circumstances under section 71(3)(b) 

more relevant to this matter. In fact, I expressed this opinion prior to and during the 

hearing in this matter. Section 71(3)(b) concerns neglecting or being in derelict in the 

performance of one’s functions as a director to justify one’s removal from position of 

director. Neither section 71 nor the Act defines or explains what constitutes neglecting or 

being in derelict in the performance of director’s functions.48 

 

[61] I have had the privilege of being part of a panel of this Tribunal which decided the 

matter of Spineco Medical International (Pty) Ltd & Another v Webb,49 wherein the 

                                                                                                                                                 
director from office, if the court is satisfied that the director is ineligible or disqualified, incapacitated, or 

has been negligent or derelict. (7) … (8) If a company has fewer than three directors- (a) subsection (3) 

does not apply to the company; (b) in any circumstances contemplated in subsection (3), any director or 

shareholder of the company may apply to the Companies Tribunal, to make a determination contemplated 

in that subsection; and (c) subsections (4), (5) and (6), each read with the changes required by the context, 

apply to the determination of the matter by the Companies Tribunal.” [underlining added for emphasis]  
44 See generally Delport P Henochsberg on the Companies Act 71 of 2008 (LexisNexis online version, last 

updated July 2020) at p 277. 
45 Section 71(3)(a)(i) of the Act. 
46 Section 71(3)(a)(ii) of the Act. 
47 Section 71(3)(b) of the Act. 
48 Henochsberg on the Companies Act at p 278. 
49 Spineco Medical International (Pty) Ltd & Another v Webb, Companies Tribunal Case Number: 

CT021NOV2014, 11 August 2015. 
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circumstances under section 71(3)(b) were extensively discussed. Also, Spineco - on the 

basis of various authorities - endeavoured to ascribe meaning to the words “neglected” 

and being “derelict” used in section 71(3)(b). Ultimately, Spineco mentioned that the 

word “derelict” refers to desertion or abandonment and therefore such conduct has a 

connotation of being deliberate, purposeful or even intentional about it. Further, 

dereliction would “require something more than negligence, at least as recklessness or 

even intent”.50 “Neglect” or “neglected”, as a form of conduct, was held in Spineco to 

connotes omission rather than an act.51 The use of the word “negligent” in section 

71(3)(b) would appear to suggest existence of an additional ground in the sense that 

“neglect” and “negligence” do not really mean the same thing.52 But, nothing turns on 

this for current purposes. 

 

[62] The views expressed in Spineco are relevant and valid for a determination to be 

made in this matter. I also consider it opportune to reflect the following extracts from that 

decision: 

“…[in] the context of section 71(3)(b) a director would be neglecting to perform his or 

her functions as a director of a company if he or she had given insufficient attention to his 

or her actions. Therefore when regard is had to the standards of directors duties and 

fiduciary duties of directors, the particular director would have failed to adhere to the 

standards legally required of him, when a reasonable person under the same 

circumstances would have acted to the contrary.”53 

                                                 
50 Henochsberg on the Companies Act at p 278. 
51 89 See generally Van der Walt JC and Midgley JR Principles of Delict (3rd edition) (LexisNexis 

Butterworths Durban 2005 on pp 166 to 167. 
52 Henochsberg on the Companies Act at p 278. 
53 See Spineco at par [57]. 



 25 

[63] On the basis of the above dicta from Spineco a determination whether or not to 

remove Podmore as director of Lizgy ought to be made from consideration of Podmore’s 

conduct from the standards of directors’ duties and fiduciary duties of directors. I will 

turn to this next, but I will only traverse the relevant parts of the evidence in the 

applicants’ and respondent’s cases. I will now use different and conduct-specific 

subheadings and depart from those based on the applicants’ grounds for relief. 

 

Failure to finalise minutes 

[64] The respondent is alleged in one or more instances to have failed to return 

minutes of meetings of the company after being requested to sign, scan and return the 

minutes for safekeeping as company records. This is generally contemplated by section 

24 of the Act.54 These minutes were for meetings for the years 2019 and 2020. The 

respondent has failed to even respond to e-mail communications in this regard. I consider 

this not to be in best interests of Lizgy. It does not really matter the contents of the 

minutes and the respondent’s undisclosed reasons for his conduct in this regard.  

 

Code of conduct and service agreement of directors  

[65] The respondent indicated at a meeting held in March 2020 to his fellow director 

that he has a better version of the Code of Conduct and Business Ethics. It was agreed 

that he would furnish this document for consideration by his colleague(s). This step on 

                                                 
54 Section 24(3) of the Act reads in the material part: Every company must maintain- (a) … (d) notice and 

minutes of all shareholders meetings, including - (i) all resolutions adopted by them; and (ii) any document 

that was made available by the company to the holders of securities in relation to each such resolution, for 

seven years after the date each such resolution was adopted; (e) …; and (f) minutes of all meetings and 

resolutions of directors, or directors’ committees, or the audit committee, if any, for a period of seven years 

after the date- (i) of each such meeting; or (ii) on which each such resolution was adopted.” 
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the part of the respondent was actually commendable. It was laudable that he did not 

allow the company to make use of a document he considered of a questionable quality 

when he was aware of a better product.  

 

[66] Ethics or the absence thereof and questionable conduct of the part of functionaries 

of corporate entities are in every day news, not only in our country, but globally. I 

associate myself fully with the part of T Bunting’s testimony where she said that the 

Code of Conduct and Business Ethics in her opinion represents a “very important 

document for a company business” necessary for the operations of the company.55 The 

respondent repeated this type of conduct with regard to the service agreement for 

directors of Lizgy. He refused to sign one or even to indicate why he would not sign it or 

the changes he wanted effected for him to sign.56 

 

[67] Both documents referred to above, in their individual nature, are very critical 

documents for a company. When a company has decided on the wisdom to craft 

something in either of these areas, it ought to be commended for such foresight. But the 

collective efforts and involvement of everyone are warranted. This is not the same as 

saying that those involved in the process are compelled to agree to the documents or to 

have their possible contrary views muddled. But, a functionary at the level of a director 

would be expected to say why he is unhappy with a particular document, rather than just 

dithering or receding into sullen silence. The evidence confirms that Podmore has not 

                                                 
55 Transcript at p 63, line 16 onwards. 
56 Transcript from p 202, line 1 to p 204, line 17. 



 27 

explained the reasons for his behaviour in this regard. But his tardy behaviour is clearly 

not in the best interests of the company.  

 

Use of personal e-mail  

[68] The respondent admits to disregarding the resolution of his company against the 

use of personal e-mail account for work purposes instead of company assigned e-mail. He 

offered some explanation about distrusting the office manager as custodian of the server. 

I have already found this explanation absurd. The respondent as a director of the 

company ought to have behaved better and reasonable under the circumstances. Whatever 

concerns he had could have been taken up with his fellow member of the board of 

directors, M Bunting. A breach of the resolution of a company by a director who is 

supposed to be the custodian of resolutions of the company is a serious breach. It does 

not really matter the content of the particular resolution.  

 

“MOI is not up for discussion” 

[69] The undisputed evidence confirms that Podmore refused to reply or give feedback 

concerning a draft or amended memorandum of incorporation (MOI) of the company he 

was provided with. The existing MOI for the company was finalised in 2014. According 

to Podmore the “MOI is not up for discussion”.  

 

[70] I find the statement by Podmore not befitting the office of a director of a 

company. A director of a company has to perform his functions with “the degree of care, 

skill and diligence that may reasonably be expected of a person” occupying such an 
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office.57 It is not reasonable to place a topic or subject out of bounds by saying something 

like it “is not up for discussion”. The principles of good faith, also an ingredient of the 

standards of directors conduct, dictate that a director would provide reasons for or against 

a particular subject and participate in a bona fide manner in interactions or discussions, 

even on topics he found uncomfortable. The variation of MOI may primarily be the 

terrain of shareholders, depending on the level of variation involved,58 but directors play 

an instrumental role in causing major amendments to the MOI of a company. This is even 

more so where the board of directors comprises people who are collectively a significant 

majority in the company’s shareholding. Therefore, the conduct of Podmore in this regard 

does not pass muster. It is even more unreasonable when considering that his own trusted 

advisor H van Niekerk, has emphasised the importance of amending the MOI and rules 

and regulations governing relation between the directors. Also there is evidence that an 

agreement had been reached in March 2020 for the company attorney to draft a detailed 

MOI.59 

 

Conclusion 

[71] Whether considered jointly or severally the acts and omissions I found 

reproachable in the conduct of Podmore constitute serious violations of the standards of 

conduct of directors. They do not befit a person occupying the office of director. But 

there is actually more. One can think of the steadfast refusal to attend at the bank for the 

dual bank mandate or authorisation. The respondent, to his credit, ultimately found the 

common sense to attend at the bank. But, this was after causing the company unnecessary 

                                                 
57 Section 76(3)(c) of the Act.  
58 Sections 16(1) and 17(1) of the Act. 
59 Transcript from p 67, line 18 to p 69, line 4. 
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hardship due to his delay on something that was also meant to protect his personal 

interests. 

 

[72] It is irrelevant whether the conduct of a director’s colleagues in the boardroom or 

at the shareholders general meeting may, by comparison, be guilty of more serious 

transgressions that the impugned director. In Spineco it was correctly held that the 

“unclean hands” principle does not apply.60 Also the motive of the part of the applicants 

is not decisive where evidence exists that the respondent, a director, has been neglectful 

or derelict in the performance of his functions. 

 

[73] Against the backdrop of what is stated above, I find that a case has been made for 

the removal of Podmore as the director of Lizgy. Therefore, an order will be made in this 

regard. There is no prayer for costs and the applicants did not address the issue of costs, 

as they represented themselves throughout the proceedings.   

 

Order 

[74] I therefore proceed to make an order in the following terms:  

a)  that, the respondent, Greg William Guy Podmore (Identity Number: 

920629 5060 085) be and is hereby removed from the office or position of 

director of Lizgy Cosmetics (Pty) Ltd (Registration Number: 

2014/265799/07);  

 

                                                 
60 See Spineco at par [87]. 
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b) the first applicant or second applicant or any person acting on behalf of the 

first applicant or second applicant be and is hereby authorised to take all 

steps necessary for the removal of the respondent as a director of Lizgy 

Cosmetics (Pty) Ltd (Registration Number: 2014/265799/07) from the 

records of the Companies and Intellectual Property Commission;  

 

c)  the Companies and Intellectual Property Commission is requested to assist 

in respect of giving effect to a) and b) of this order.  

 

_________________________    

Khashane La M. Manamela (Mr.)     

Member, Companies Tribunal 

09 October 2020 


