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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

          Case Number:  CT00477ADJ2020 

         

In the ex parte application of: 

 

ZINI RIVER ESTATE HOMEOWNERS ASSOCIATION (RF) NPC         Applicant 

(Registration Number: 2006/026896/08) 

 

 

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 29 October 2020 

 

Summary: Application for an extension of time to convene (or postponement of) an 

annual general meeting or AGM of members – restrictions or measures introduced to 

combat the COVID-19 pandemic cited as ground for the application - applicant is a non-

profit company - application ostensibly based on section 61(7)(b) of the Companies Act 

71 of 2008 – section 61(7)(b) only applies to public companies – section 63(2), read with 

section 10(3) of the Companies Act, permits a company to conduct its shareholders or 

voting members meeting by electronic communication – held: application fails due to 

lack of jurisdiction of the part of this Tribunal to grant the relief sought. 

 

 

DECISION (Reasons and an Order) 

 

 

Khashane La M. Manamela 
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Introduction 

[1] Zini River Estate Homeowners Association (RF) NPC, the applicant herein, is a 

non-profit company based in Mtunzini, KwaZulu-Natal. The applicant says that it was 

supposed to convene its annual general meeting (AGM) on 01 October 2020, but could 

not do so. The applicant seeks in terms of this application that this Tribunal extend the 

period within which the applicant was to convene its AGM or to postpone the holding of 

the applicant’s AGM to some unspecified date in the future.  

 

[2] The applicant says it was prevented from holding its AGM by the declaration of a 

national state of disaster in terms of the Disaster Management Act 57 of 2002 made by 

the President of the Republic of South Africa.1 It is widely known by now that, as a result 

of the President’s declaration, measures were introduced to combat the COVID-19 

pandemic on 11 March 2020 followed by imposition of restrictions as to freedom of 

movement and assembly of persons or gatherings called “lockdown”.2  

 

[3] The COVID-19 restrictions were gradually eased as from end of May or 

beginning of June 2020. Notably this was months before the applicant’s AGM was due to 

be held on 01 October 2020. Conceivably, the applicant could have taken the necessary 

steps to ensure that it was ready to either convene its AGM or bring this application 

earlier than it was done in this matter. I discuss the these, next. 

 

 

                                                 
1 See Government Gazette No. 43096 of 15 March 2020.  
2 See Government Gazette No. 43167 of 26 March 2020. 
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Timing of (or delay in) bringing this application 

[4] The application appears to have been only received by the registry of this 

Tribunal on 15 October 2020. Evidently, this was over two weeks after the date on which 

the applicant’s AGM was supposed to have been held on 01 October 2020. There is no 

explanation offered for the delay. It may well be that there was a delay somewhere 

between finalising the application and issuing same, not necessarily attributable to the 

applicant.  But the other activities in the process towards issuing this application do not 

also appear to have been attended to with the requisite degree of haste. For example, the 

supporting affidavit was deposed to on 20 September 2020. This was about 10 (ten) 

calendar days before the applicant’s AGM. But, awkwardly in my respectful view, the 

notice of motion or Form CTR 142 to which the supporting affidavit is attached is dated 

20 (twenty) days before the supporting affidavit on 31 August 2020. The intervening 

delay between these two activities is also unexplained.  

 

[5] I mentioned all of the above for the simple reason that this Tribunal is requested 

to extend the period within which the applicant was supposed to hold its AGM, after the 

fact. Put differently, this Tribunal is requested to postpone the date of the convening the 

applicant’s AGM after the date had already passed. Consequently, the question that 

immediately comes to mind is whether this Tribunal is competent to extend an elapsed 

period for the holding of an AGM?  
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[6] In the matter of II Incentives Limited,3 which dealt with the “extension” of the 15 

months period referred to in section 61(7)(b) of the Companies Act 71 of 2008 (the 

Companies Act) after it had already expired, the question whether this Tribunal could 

make an order for extension of period within which to convene an AGM was answered in 

the affirmative.  

 

[7] Section 61(7) reads:  

“A public company must convene an annual general meeting of its shareholders-  

(a) initially, no more than 18 months after the company’s date of incorporation; 

and  

(b) thereafter, once in every calendar year, but no more than 15 months after the 

date of the previous annual general meeting, or within an extended time allowed 

by the Companies Tribunal, on good cause shown.”  

 

[8] In Incentives this Tribunal granted relief despite the expiry of the 15 months’ 

time-period. This decision was recently relied upon in Sakhile Initiative 2 (RF) Limited.4 

But it is not necessary to express a firm view in this regard for purposes of this decision. 

For this matter turns on a different aspect, more substantive than the tardiness of the 

applicant in bringing this application. That aspect is whether this Tribunal is endowed 

with jurisdiction by the Companies Act to grant the relief sought in this application.  

 

 

 

                                                 
3 II Incentives Limited, Companies Tribunal, Case Number: CT005Jan2016 (11 February 2016). This 

decision (including others referred to below) is accessible on the website of the Companies Tribunal: 

www.companiestribunal.org.za. 
4 Sakhile Initiative 2 (RF) Limited, Companies Tribunal, Case Number: CT00423ADJ2020 (30 September 

2020). 
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Is the relief sought permissible under the Companies Act?  

[9] The applicant did not specify or disclose the provision in the Companies Act 

relied upon for the relief sought in the application.5 But, the nature and extent of the relief 

sought leave no doubt that the application or the relief sought is in terms of section 

61(7)(b). For I am not aware of any other provision in the Companies Act or its 

Companies Regulations, 2011 or elsewhere,6 providing this Tribunal with jurisdiction to 

postpone or extend the period within which companies are to hold their AGMs. But is 

section 61(7)(b) competent of application in this matter? 

 

[10] Section 61(7)(b) clearly only provides for instances to do with public companies.7 

The applicant is incorporated and registered as a non-profit company. Therefore, the 

provisions in section 61(7)(b) do not apply to the applicant or the relief the applicant is 

seeking in this application.  

 

[11] I have had the benefit of previously dealing with the same issue extensively in a 

matter which came before this Tribunal of Gauteng Cricket Board NPC.8 In Gauteng 

Cricket Board, among others, I stated the following: 

 

                                                 
5 Regulation 142(3) of the Companies Regulations, 2011 provides: “An application in terms of this 

regulation must–– (a) indicate the basis of the application, stating the section of the Act or these regulations 

in terms of which the Application is made…” 
6 Section 195 of the Companies Act provides for the functions of this Tribunal as follows: “(1) The 

Companies Tribunal, or a member of the Tribunal acting alone in accordance with this Act, may- (a) 

adjudicate in relation to any application that may be made to it in terms of this Act, and make any order 

provided for in this Act in respect of such an application; (b) assist in the resolution of disputes as 

contemplated in Part C of Chapter 7; and (c) perform any other function assigned to it by or in terms of this 

Act, or any law mentioned in Schedule 4.” 
7 See par [7] above for a reading of section 61(7). 
8 Gauteng Cricket Board NPC, Companies Tribunal, Case Number: CTR001/11/2012 (23 March 2013). 
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“Therefore … this Tribunal cannot - even with an inadvertent reliance by the 

applicant on section 61(7) of the Act, which has since been found to be 

inapposite - assist the applicant. In fact, the applicant doesn’t require the 

assistance of this Tribunal regarding its delayed annual general meeting. I have 

already pointed out that, there is currently no statutory obligation or requirement 

on the applicant to hold an annual general meeting after the annual general 

meeting that was held for the final period for which same was statutorily 

required. Beyond the aforesaid, the applicant has only been bound to hold an 

annual general meeting by a provision in its memorandum of incorporation.”9 

 

[quoted without accompanying footnotes] 

 

[12]  The ratio decidendi (the reason or rationale for the decision) in Gauteng Cricket 

Board has since been applied widely in other decisions of this Tribunal.10 There is no 

need to go off the beaten track in this matter.  

 

Memorandum of Incorporation lacks the necessary provision: the applicant submits 

[13] Apart from being delayed by COVID-19 implications, the applicant appears to 

submit that its memorandum of incorporation or MOI does not provide for it to hold an 

AGM by means of electronic communication. I agree with this submission.  

 

[14] But a reading of the provisions of the applicant’s MOI do not suggest that the 

applicant is proscribed to conduct its AGM by means of electronic communication. The 

                                                 
9 See Gauteng Cricket Board at par [33]. 
10 See Cedar Creek Homeowners Association NPC, Companies Tribunal, Case Number: CT011NOV2017 

(22 November 2017) at par 5.1 per Prof PA Delport and other decisions on the Tribunal’s website. For a 

contrary view see Serengeti Golf and Wildlife Estate Property Owners Association NPC, Companies 

Tribunal, Case Number: CT009FEB2017 (23 March 2017) at par 22 et seq per Prof K Moodaliyar. 
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MOI appears to be silent on this. But silence is not the same as disapproval, I find it 

necessary to respectfully point out. 

  

[15] The provisions of section 63(2) of the Companies Act appear to be a useful aid to 

the applicant in this regard. However, this provision is subject to section 10(3)11 dealing 

with the modified application of the Companies Act to non-profit companies. Section 

63(2) provides as follows: 

 

“(2) Unless prohibited by its Memorandum of Incorporation, a company may 

provide for - 

(a) a shareholders meeting to be conducted entirely by electronic communication; 

or 

(b) one or more shareholders, or proxies for shareholders, to participate by 

electronic communication in all or part of a shareholders meeting that is being 

held in person,  

as long as the electronic communication employed ordinarily enables all persons 

participating in that meeting to communicate concurrently with each other 

without an intermediary, and to participate reasonably effectively in the 

meeting.” 

 

 [underlining added for emphasis] 

 

 

Conclusion 

[16] Therefore, at the risk of sounding condescending I suggest en passant that the 

applicant consider to convene its AGM by means of electronic communication. For the 

                                                 
11 Section 10(3) reads as follows in the material respect: “Sections 58 to 65, read with the changes required 

by the context- (a) apply to a non-profit company only if the company has voting members…” 
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COVID-19 restrictions may persist for some time into the future. Any issue on the 

COVID-19 pandemic is shrouded by a legion of uncertainties.  

 

[17] But, it is not my intention to offer legal advice nor is it my place to do so. 

Obviously the applicant and its functionaries would have considered the aforementioned 

provision. I am only emphasising that the provision is potentially aligned to (as opposed 

to being in conflict with) memoranda of incorporation of companies in that it only steps 

into the areas not prohibited or catered for by the latter.  

 

Order 

[18] On the basis of what is stated above, this application fails and the following 

administrative order is made: 

 

a) the application is refused. 

 

 

_________________________    

Khashane La M. Manamela (Mr.)     

Member, Companies Tribunal 

29 October 2020 


