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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

  Case/File Number:  CT00225/ADJ/2019  

In the matter between: 

VAL DE VIE INTELLECTUAL PROPERTY (PTY) LTD                    APPLICANT 

          

and 

 

VAL DE VIE (PTY) LTD                        FIRST RESPONDENT  

(Registration Number: 2018/286444/07) 

 

 

THE COMMISSIONER OF COMPANIES                  SECOND RESPONDENT  
 

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

Date of Decision    : 19 October 2020 

 

 

DECISION (Order and Reasons) 

 

Summary: Objection by the applicant to the first respondent’s company name VAL DE 

VIE based on s 11(2)(a)(iii) and s 11(2)(b)(iii) of the Companies Act 71 of 2008 in 

respect of the applicant’s trade mark VAL DE VIE –  objection upheld in terms of section 

11(2)(a)(iii), with costs – held : the first respondent is directed to change its name within 

two months from date of service of the order; held : the first respondent is liable for costs 

of the application; held: the request that the second respondent be directed to substitute 

the first respondent’s registration number for its name in the event the first respondent 

fails to comply with the order made herein is dismissed for want of jurisdiction.    

 

Khashane La M. Manamela 
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Introduction  

[1] The applicant, VAL DE VIE INTELLECTUAL PROPERTY, a private company 

based in Paarl, Western Cape, is the proprietor of the trade mark VAL DE VIE. The trade 

mark was registered in 2004 in a couple of classes over a variety of goods or services. In 

this application, the applicant complained that the registered company name of the first 

respondent, VAL DE VIE, a private company based in Gordons Bay, Western Cape, is 

the same as or confusingly similar to its trade mark VAL DE VIE. The applicant seeks 

that the first respondent’s name be held not to satisfy the requirements of sections 

11(2)(a)(iii) and 11(2)(b)(iii)1 of the Companies Act 71 2008 (the Companies Act) in 

respect of its registered trade mark VAL DE VIE. 

 

[2] The first respondent is not taking part in these proceedings. The proceedings are 

before me by way of an application for a default order in terms of regulation 153 of the 

Companies Regulations, 2011.2 The first respondent defaulted in filing an answer within 

the period allowed by regulation 143.3 The founding papers were served upon the first 

respondent by way of affixing to the post box at the first respondent’s premises on 07 

November 2019. Service by way of affixing is one of the permitted methods of service of 

                                                 
1 See par [4] below, for a reading of the material part of section 11(2). 
2 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal. (2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order - (a) …; and (b) if it is satisfied that the notice or application was 

adequately served. (3) Upon an order being made in terms of sub-regulation (2), the recording officer must 

serve the order on the person described in subsection (1) and on every other party.” 
3 Regulation 143 reads in the material part: “(1) Within 20 business days after being served with … an 

application, that has been filed with the Tribunal, a respondent who wishes to oppose the … application 

must – (a) serve a copy of an Answer on the initiating party; and (b) file the Answer with proof of service.” 
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documents or notices on companies or similar body corporates in terms of regulation 7.4 

To the extent that affixing to a post box is dissimilar to affixing to the main door of the 

premises required in terms of regulation 7 I would use my discretion to condone it in 

terms of regulation 154(3)5 as a technical irregularity. The applicant had used the same 

address previously when serving the letter of demand, which came to the attention of the 

first respondent. The first respondent’s director refused then to provide his email address. 

Available evidence actually suggests that the first respondent shares its registered office 

address with its sole director.6 Therefore, I am satisfied that the application was 

adequately served.7 

 

[3] But the application was not served on the second respondent, the Companies and 

Intellectual Property Commission (the CIPC), in my respectful view, awkwardly cited 

above as the “Commissioner of Companies”. The failure to serve the CIPC in 

proceedings of this nature is almost a norm in this Tribunal. But it shouldn’t be. The 

CIPC is independent of this Tribunal.8 Therefore, apart from issuing process out of this 

Tribunal, an applicant ought to ensure that the process is served with the CIPC in terms 

of the Companies Regulations, where the CIPC is cited as a party. This is more necessary 

where, as in this case, an order requiring the observance of the CIPC is included in the 

                                                 
4 Regulation 7(1) reads: “A notice or document to be delivered for any purpose contemplated in the Act or 

these regulations may be delivered in any manner–– (a) contemplated in section 6 (10) or (11); or (b) set 

out in Table CR 3.” See also Table CR 3 of Annexure 3 to the Companies Regulations.  
5 Regulation 154(3) reads: “The Tribunal may condone any technical irregularities arising in any of its 

proceedings.” 
6 See annexure “SR2” to the founding affidavit on indexed page 33. Further, the sheriff’s return of service 

also states that a Mr Williams, security at the complex, stated that the first respondent is abroad, which is 

only a feasible possibility for a natural person. 
7 See regulation 153(2)(b) of the Companies Regulations, quoted in footnote 2, above. 
8 See Mpho Leaderman Ramafalo v Commissioner of the Companies and Intellectual Property 

Commission, Companies Tribunal case number: CT005MAR2018, 29 June 2018 at pars [20]- [21]. This 

decision and other decisions of the Companies Tribunal are available on the website of this Tribunal: 

www.companiestribunal.org.za. 
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prayers. The applicant seeks in this regard that the CIPC be directed to substitute the first 

respondent’s registration number for the first respondent’s name allotted by the CIPC 

when the first respondent was registered. I will overlook this for now and turn to the 

merits of this application. 

 

Applicant’s case 

[4] The applicant’s case, as stated above, is premised upon sections 11(2)(a)(iii) and 

11(2)(b)(iii) of the Companies Act. Section 11(2) of the Companies Act reads in the 

material part: 

 

“(2) The name of a company must- 

(a) not be the same as - 

… 

(iii) a registered trade mark belonging to a person other than the company, or a mark in 

respect of which an application has been filed in the Republic for registration as a trade 

mark or a well-known trademark as contemplated in section 35 of the Trade Marks Act, 

1993 (Act No. 194 of 1993), unless the registered owner of that mark has consented in 

writing to the use of the mark as the name of the company; or 

… 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

 … 

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph (a)(iii), 

the company is the registered owner of the business name, trade mark or mark, or is 

authorised by the registered owner to use it…” 

 

 

[5] Under section 11(2)(a)(iii) the applicant’s case is that the first respondent’s name 

is the same as its trade mark VAL DE VIE. I agree. The expression “(Pty) Ltd” or its 
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unabbreviated form “Proprietary Limited” added to the first respondent’s name (in terms 

of section 11(3)(c)(ii) of the Companies Act) to denote the appropriate category of the 

first respondent, as a private company, does not make any difference. Without the 

expression or formal ending the first respondent’s name is exactly the same as the 

applicant’s registered trade mark: VAL DE VIE.  

 

Conclusion and costs 

[6] Therefore, the first respondent’s name is the same as the applicant’s registered 

trade mark. Consequently, I find that the first respondent’s registered company name 

VAL DE VIE does not satisfy the requirements of section 11(2)(a)(iii) of the Companies 

Act. This being the finding of this Tribunal there is then no need to determine the 

applicant’s case based on section 11(2)(b)(iii). An order will be made directing the first 

respondent to amend its memorandum of incorporation to effect the necessary changes to 

its name. 

 

[7] The applicant also sought an order in terms of which the CIPC is directed to 

replace the first respondent’s company name with its registration number. This was 

conditional upon the applicant being successful in its objection to the first respondent’s 

name. I have previously times without number expressed a view that this Tribunal lacks 

jurisdiction to direct the CIPC to substitute a respondent company’s registration number 

for its registered name.9 I have in those matters explained the basis for this view.  

 

                                                 
9 See, among others, the decision of Agility Holdings (RF) (Pty) Ltd v Neo Computers (Pty) Ltd under 

case/file number: CT008FEB2018, dated 30 April 2018 at par [20]. 
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[8] But in this matter there is another impediment to the relief sought by the 

applicant. I have stated above that there is no evidence that the application was served on 

the CIPC, as the second respondent. Therefore, jurisdictional matters aside, this part of 

the relief sought by the applicant would have been unavailable for want of notice on the 

CIPC. 

 

[9] The other part of the relief sought by the applicant concerns an order for costs of 

the application. An order for costs is contemplated by regulation 156 of the Companies 

Regulations.10 I am inclined to grant such an order. There is evidence to the effect that the 

first respondent’s director rebuffed overtures by the applicant - through the latter’s 

attorneys - to change its patently objectionable company name prior to the launch of this 

application. Besides, there is no reason why costs should not follow the outcome in this 

matter. Therefore, I will also order that the first respondent pay the applicant’s party and 

party costs. 

 

Order 

[10] Therefore, the following order is made: 

a) the first respondent’s registered company name VAL DE VIE does not 

satisfy the requirements of section 11(2)(a)(iii) of the Companies Act 71 of 

2008; 

 

                                                 
10 See regulation 156(1) of the Companies Regulations which reads: “Upon making an order, the Tribunal 

may make an order for costs.” 
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b) the first respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the first respondent is directed to complete the activities ordered in b) 

hereof within two months of service of this order upon the first respondent 

in terms of regulation 153(3) of the Companies Regulations, 2011; 

 

d) the applicant’s request that the Registrar of Companies or the 

Commissioner of the Companies and Intellectual Property Commission be 

directed to change the first respondent’s name to the first respondent’s 

registration number in the event the first respondent fails to comply with 

the terms of this order is dismissed, and 

 

e) the first respondent is liable for costs of the application on a party and 

party scale of the High Court of South Africa. 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

19 October 2020 


