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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

  Case/File Number:  CT00271/ADJ/2020  

In the matter between: 

SUN INTERNATIONAL (SOUTH AFRICA) LIMITED             APPLICANT 

(Registration Number: 1977/071333/06)                

          

and 

 

RAMA SUN CITY (PTY) LTD            FIRST RESPONDENT  

(Registration Number: 2017/406739/07)       

 

THE COMMISSIONER OF COMPANIES                        SECOND RESPONDENT  
     

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 21 May 2020 

 

Summary: Objection to the company name RAMA SUN CITY i.t.o. ss 11(2)(a); 

11(2)(b) and 11(2)(c)(i) of the Companies Act 71 of 2008 – exemption granted in terms 

of section 11(2)(b) that the first respondent’s name RAMA SUN CITY is confusingly 

similar to the applicant’s trade mark SUN CITY – additional comments regarding 

commissioning of the founding affidavit in terms of regulations made under the Justices 

of the Peace and Commissioners of Oaths Act 16 of 1963. 

 

 

DECISION (Reasons and an Order) 

 

Khashane La M. Manamela 
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Introduction  

[1] Sun International (South Africa) Limited, the applicant in this matter, is a public 

company and subsidiary of the listed company Sun International Limited. Both entities 

form part of what is referred to as the Sun International Group. The applicant seeks – in 

terms of this application – that the first respondent’s name RAMA SUN CITY be found 

not to be satisfactory of the requirements of sections 11(2)(a); 11(2)(b) and 11(2)(c)(i)1 of 

the Companies Act 71 2008 (the Companies Act). This is with regard to the applicant’s 

registered trade mark “RAMA SUN CITY”. 

 

[2] This matter is before this Tribunal by way of an application for default order as 

both the first and second respondents are not taking part in these proceedings.2 But, 

unlike with the second respondent, awkwardly cited as the Commissioner of Companies,3 

the documents in the application were served by the sheriff on the first respondent’s 

address of registered office as recorded by the second respondent.4 Because of the view I 

take on the nature and extent of the relief sought, despite this shortcoming, I will consider 

the application to have been adequately served.5 

 

Deposition of the founding/supporting affidavit 

[3] I also have a concern with the manner in which the founding or supporting 

affidavit deposed to by Mr Thabo Felix Mosololi (Mr Mosololi) was commissioned. The 

                                                 
1 References to the statutory provisions (i.e. sections 11(2)(a); 11(2)(b) and 11(2)(c)(i) of the Companies 

Act 71 of 2008) are not consistent in the notice of motion (i.e. CTR 142); founding or supporting affidavit 

and application for default order. See par [9] below. 
2 An application for default order is in terms of regulation 153 of the Companies Regulations, 2011. 
3 Section 189 of the Companies Act refers to Commissioner of the Commission and the Commission in 

section 1 as the Companies and Intellectual Property Commission or CIPC. 
4 See annexure “B2” on indexed p 35. 
5 See regulation 153(2)(b) of the Companies Regulations. 
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commissioner of oaths, Ms Shruti Singh, reflected the same address as the applicant’s 

address of registered office: 6 Sandown Valley Crescent, Sandown, Sandton.6 This 

prompted me to conduct an internet search on the name which revealed that Ms Shruti 

Singh was or is senior legal advisor at Sun International Management Limited, hence her 

address. Although Sun International Management Limited appears to be a separate 

juristic entity from the applicant, it seems to also be part of the Sun International Group. 

This suggests that it may be offering management services to other entities in the Sun 

International Group. Should this be the case, the commissioner of oaths to Mr Mosololi’s 

affidavit as part of the Sun International Management, would be connected to the 

applicant through service delivery or her company will be so connected. According to 

regulation 7(1) of the Regulations Governing the Administering of an Oath or 

Affirmation published in terms of section 10 of the Justices of the Peace and 

Commissioners of Oaths Act 16 of 19637 a “commissioner of oaths shall not administer 

an oath or affirmation relating to matter in which [she] has interest”.  

 

[4] There is no definition of interest in the Peace and Commissioners of Oaths Act. In 

section 2 of the Companies Act it is explained what constitutes “related” or “interrelated” 

persons.8 This provision is a useful aid regarding the relationship between the applicant 

                                                 
6 See annexure “B1” on indexed p 25 et seq. 
7 Regulations Governing the Administering of an Oath or Affirmation, published in terms of section 10 of 

the Justices of the Peace and Commissioners of Oaths Act 16 of 1963 (under GN R1258 in GG 3619 of 21 

July 1972 as amended by GN 1648 in GG 5716 of 19 August 1977 GN R1428 in GG 7119 of 11 July 1980 

GN R774 in GG 8169 of 23 April 1982). 
8 Section 2 reads in the material part: “(1) For all purposes of this Act- (a) … (b) an individual is related to 

a juristic person if the individual directly or indirectly controls the juristic person, as determined in 

accordance with subsection (2); and (c) a juristic person is related to another juristic person if- (i) either of 

them directly or indirectly controls the other, or the business of the other, as determined in accordance with 

subsection (2); (ii) either is a subsidiary of the other; or (iii) a person directly or indirectly controls each of 

them, or the business of each of them, as determined in accordance with subsection (2).” 
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and Sun International Management, and by necessary extension Ms Singh, as the 

commissioner of oaths. I will revert to this issue towards the end of this decision.  

 

Applicant’s case 

General 

[5] It is stated that the applicant owns and operates internationally acclaimed resort 

and luxury hotels here is South Africa, Nigeria and Chile. In South Africa the applicant’s 

possessions include Sun City, Carousel, Grandwest and Time Square Casino.  

 

[6] The applicant is also proprietor of the registered trade mark SUN CITY in a 

number of classes in South Africa. The trade mark was first used in 1979 in respect of a 

resort with the same name located in the North West province of South Africa. 

 

[7] The first respondent was registered as a private company on 13 September 2017. 

According to the applicant it became aware of the first respondent’s name in “mid- 

February 2019” when it was brought to its attention by its attorneys of record. Thereafter, 

the attorneys were instructed to direct a letter of demand to the first respondent in May 

2019 which failed to yield a positive outcome for the applicant. But, the first respondent 

reportedly conceded fault in its inclusion of the words “SUN CITY” in the first 

respondent’s name and explained the inclusion to have been an administrative error. I 

understand this submission by the applicant to be in a quest to show good cause as 

required by section 160(2)(b) of the Companies Act.9 I would not deal with the 

                                                 
9 Section 160(2) reads: “An application in terms of subsection (1) may be made- (a) within three months 

after the date of a notice contemplated in subsection (1), if the applicant received such a notice; or (b) on 
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submissions in their entirety as I already consider the applicant’s case to have prospects 

of success.10 

 

Statutory provisions relied upon 

[8] I am required in terms of this application to determine whether the first 

respondent’s name satisfies section 11(2) of the Companies Act, which reads in the 

material part: 

 “(2) The name of a company must- 

(a) not be the same as - 

(i) … 

… 

(iii) a registered trade mark … 

(b) not be confusingly similar to a … trade mark … contemplated in paragraph 

(a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company –  

(i) is part of, or associated with, any other person or entity…”  
 

 

Relief based on section 11(2)(a) is not competent 

[9] The applicant has interchangeably relied on sections 11(2)(a); 11(2)(b) and 

11(2)(c)(i) of the Companies Act in different parts of its documents in this application.11 

But I hasten to find that section 11(2)(a) does not find application as the first 

respondent’s name “RAMA SUN CITY” and the applicant’s trade mark “SUN CITY” 

                                                                                                                                                 
good cause shown at any time after the date of the reservation or registration of the name that is the subject 

of the application, in any other case”. 
10 See the unreported decision by Twala J in The Highly Nutritious Food Company (Pty) Ltd v The 

Companies Tribunal and Others (91718/2016) [2017] ZAGPJHC (22 September 2017 at par [18], whereat 

it is stated: “Section 160(2)(b) allows any person and at any time to bring an application on good cause 

shown. This does not refer only to the delay in bringing the application but to show good cause as to why 

the application must be entertained. The section requires the applicant to furnish a reasonable explanation 

as to why the application should be entertained by the Tribunal. It does not require an explanation only as 

to the delay in bringing the application but refer to the merit of the application as well.” 
11 See footnote 1 above. 
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are not the same. The inclusion of the word “RAMA” in the name is a sufficient or 

significant distinguishing element or factor. I will proceed to look at the applicant’s case 

grounded on the other two provisions: sections 11(2)(b) and 11(2)(c)(i) of the Companies 

Act. I start with the former. 

 

Section 11(2)(b) of the Companies Act 

[10] Under this provision (i.e. section 11(2)(b)), it is stated that the dominant and most 

memorable feature in the first respondent’s name RAMA SUN CITY are the words SUN 

CITY, which are identical to the applicant’s trade mark: SUN CITY.12 I agree. The first 

respondent’s name is clearly confusingly similar to the applicant’s trade mark SUN 

CITY. The inclusion of the word “RAMA” in the name is not sufficient to distinguish it 

from the applicant’s trade mark. 

 

[11] The finding above renders it unnecessary for me to consider the submissions 

made in support of the applicant under section 11(2)(c)(i) of the Companies Act.  

 

[12] Before I turn to the issue of costs of the application and my lamentation regarding 

the deposition or commissioning of the founding affidavit, I firstly deal with another part 

of the relief sought, under the next heading. 

 

 

 

                                                 
12 The remaining portion of the first respondent’s name, including the statutory expression “Proprietary 

Limited” or its abbreviation “(Pty) Ltd” is not sufficient to distinguish the first respondent’s name from the 

applicant’s registered trade mark. 
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Authorising and directing the second respondent (i.e. the CIPC) to change the name of 

the first respondent to its registration number 

 

[12] In terms of paragraph 8.3 of the founding affidavit and prayer 3 of the notice of 

motion (i.e. CTR 142) the applicant also seeks relief to the effect that the CIPC ought to 

be directed to change the name of the first respondent to its registration number in the 

event of the first respondent not complying with the order to change its name within 30 

days. But lamentably the applicant did not say anything in the affidavit to support this 

prayer. 

 

[13] I am disinclined to make such an order for a number of reasons. Key to these 

reasons is the fact that such an order automatically constitutes the granting of two orders 

simultaneously: firstly, for a change of the first respondent’s name or amendment of its 

Memorandum of Incorporation and, secondly, the second order to cater for the possibility 

of the first respondent not complying with the first order.  

 

[14] Put differently, the second order is similar to a contempt of court order, but only 

that in this instance the first respondent is prejudged to be likely to be in contempt or 

default of the order to change its name and, therefore, provision is made for this 

likelihood without knowing the reasons why the first respondent would have not obeyed 

the order for a change of name. All these without affording the first respondent the right 

to be heard, enshrined in the rules of natural justice.  

 

[15] Also, contempt of court proceedings require proof beyond reasonable doubt, akin 

to criminal prosecutions, whereas in proceedings before this Tribunal the level of proof is 
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on a balance of probabilities. It goes, with respect, without saying that the procedure 

envisaged of non-compliance with an order made by a forum like this Tribunal has to 

provide protection of rights and interests of all concerned. This is not currently provided 

by the type of order sought by the applicant in this regard. Besides, in my view, the order 

for a change of the first respondent’s name to its registration number is incompetent in 

terms of the statutory regimen of this Tribunal. 

 

Conclusion 

[16] I lamented the deposition of the founding affidavit. I do not consider it necessary 

to deal with the issues further. I will grant the order but implore the applicant and its 

attorneys to ensure that affidavit or sworn statements are properly commissioned and that 

persons employed in sister companies or group of companies are not utilised for this 

purpose. 

 

[17] The applicant also sought an order as to costs in terms of regulation 156 of the 

Companies Regulations.13 I must say that I accepted at face value the first respondent’s 

explanation that it wanted to register a different name, but for an administrative error. But 

the absence of concrete steps despite the letter of demand and the subsequent application 

served by the sheriff do not suggest a bona fide first respondent. So I will order costs on a 

party and party scale of the High Court.  

 

 

                                                 
13 See regulation 156(1) of the Companies Regulations which reads: “Upon making an order, the Tribunal 

may make an order for costs.” 
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Order 

[18] Therefore, the following order is made: 

a) the first respondent’s registered company name “RAMA SUN CITY” 

does not satisfy the requirements of section 11(2)(b) of the Companies Act 

71 of 2008; 

b) the first respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the applicant is to serve this order through the sheriff upon the first 

respondent. 

 

d) the first respondent is directed to complete the activities ordered in b) 

hereof within 60 (sixty) days of service of this order upon the first 

respondent, and 

 

e) the first respondent is liable for the costs of application of the applicant at 

a party and party scale in terms of the tariffs of the High Court of South 

Africa. 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

21 May 2020 


