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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

Case No: CT00359ADJ2020 

In re ex parte application: 

INDGRO OUTSOURCING (PTY) LTD.  

(Registration No. 1992/004805/07)      

Presiding Member of the Companies Tribunal: ISHARA BODASING  

Date of Decision: 10 May 2020 

___________________________________________________________________ 

DECISION AND REASONS 

1. INTRODUCTION 

 

1.1  Applicant is INDGRO OUTSOURCING (Pty) Ltd. a company duly incorporated in 

accordance with the company laws of South Africa, with registration number 

1992/004805/07, and having its address as 1st Floor, Building 4, Pendoring Office 

Park, 299 Pendoring Street, Blackheath, Gauteng, 2195. 

 

1.2 Applicant claims to have exceeded the minimum public interest score (PIS) of 500 

points for the financial year ending February 2020 and that it is therefore required 

to appoint a Social and Ethics Committee (SEC) in terms of section 72(4), read 

with Regulation 43, of the Companies Act No 71 of 2008 (“the Act”).  

 

1.3 On 27 and 28 April 2020 two of Applicant’s directors applied to the Companies 

Tribunal for an exemption from appointing an SEC in terms of section 72(5) of the 

Act. 
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1.4 The former application was supported by an affidavit, seemingly signed by both of 

the same directors. Mr Guillaumé Marais claims also to be duly authorised to do so 

on its behalf as per a Resolution attached to the papers.  

  

2. ISSUES 

 

2.1  Has Applicant met the Tribunal’s procedural requirements?  

 

2.2 Is it reasonably necessary in the public interest to require the Applicant to have a 

SEC, having regard to the nature and extent of Applicant’s activities? 

 

2.3 Has the Applicant made out a proper case for exemption?    

 

3. APPLICABLE LAW 

 

3.1 Section 1 of the Act defines “director”: member of the board of a company, as 

contemplated in section 66, or an alternate director of a company and includes any 

person occupying the position of a director or alternate director, by whatever name 

designated. The general rule in our law is that if an agent is unauthorised, he does 

not validly bind the principal. 

 

3.2 Section 72 of the Act stipulates:  

“(4) The Minister, by regulation, may prescribe –  

(a)  a category of companies that must each have a social and ethics 

committee, if it is desirable in the public interest, having regard to—  

i. annual turnover  

ii. workforce size; or  

iii. the nature and extent of the activities of such companies;  

(b)  the functions to be performed by social and ethics committees required by 

this subsection; and  

(c)  rules governing the composition and conduct of social and ethics 

committees.  
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(5) A company that falls within a category of companies that are required in terms 

of this section and the regulations to appoint a social and ethics committee may 

apply to the Tribunal in the prescribed manner and form for an exemption from that 

requirement, and the Tribunal may grant such an exemption if it is satisfied that—  

(a)  the company is required in terms of other legislation to have, and does 

have, some form of formal mechanism within its structures that substantially 

performs the function that would otherwise be performed by the social and 

ethics committee in terms of this section and the regulations; or  

(b)  It is not reasonably necessary in the public interest to require the company 

to have a social and ethics committee, having regard to the nature and extent 

of the activities of the company.  

 

(6) An exemption granted in terms of subsection (5) is valid for five years, or such 

shorter period as the Tribunal may determine at the time of granting the 

exemption, unless set aside by the Tribunal in terms of subsection (7).  

 

(7) The Commission, on its own initiative or on request by a shareholder, or a 

person who was granted standing by the Tribunal at the hearing of the exemption 

application, may apply to the Tribunal to set aside an exemption only on the 

grounds that the basis on which the exemption was granted no longer applies.” 

 

3.3 The Companies Regulations provide in Regulation 43(1) that a SEC must be 

appointed by:  

(a) State owned companies;  

(b) Listed public companies;  

(c) Any other company with a PIS above 500 in any two of the previous five 

(financial) years. 

 

3.4 Regulation 43(2) states that: 

A company to which this regulation applies must appoint a social and ethics 

committee unless––  

(a) it is a subsidiary of another company that has a social and ethics 

committee, and the social and ethics committee of that other company 

will perform the functions required by this regulation on behalf of that 

subsidiary company; or 
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(b) it has been exempted by the Tribunal in accordance with section 72 

(5) and (6). 

 

3.5 The PIS is calculated in terms of  Regulation 26(2) as follows—  

(a)  a number of points equal to the average number of employees of the 

company during the financial year (‘employee’ has the meaning set out in the 

Labour Relations Act 66 of 1995 [Regulation 26(1)(a)];  

(b)  one point for every R1 million (or portion thereof) in third party liability of the 

company held by creditors at the financial year end;  

(c) one point for every R1 million (or portion thereof) in turnover during the 

financial year; and  

(d) one point for every individual who, at the end of the financial year, is known 

by the company-  

(i) in the case of the profit company, to directly or indirectly have a beneficial 

interest in any of the company’s issued securities; or  

(ii) in the case of non-profit company, to be a member of the company, or a 

member of an association that is a member of the company.  

 

3.6 If a company is required to appoint an SEC, it may apply for a ruling by the Tribunal 

for an exemption, under the provision of section 72(5) of the Companies Act.  

 

3.7  In terms of Regulation 142(3), an application to this forum for a ruling must be 

made by filing:  

(a) an Application form CTR 142; and  

(b) a supporting affidavit setting out the facts on which the application is based.  

 

4. EVALUATION 

 

4.1 The merits of Applicant’s case become moot if the first issue at hand is not 

addressed. 

 

4.2 The affidavit attached to the papers indicates at the outset that it is made by more 

than one director, which is not proper in law. One of the directors has inserted 

“witness” near her signature, which is again not appropriate in an affidavit.  
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4.3 Furthermore, the Special Board Resolution signed on 17 April 2019, and attached 

to Applicant’s papers, does not specifically grant Mr Marais authority to lodge an 

application of this nature. 

 

4.4 The reasons why Applicant applies for an exemption are unclear. Applicant states 

the following:  

“2. After evaluation that the Public Interest Score was above 500 in any Two of the 

past Five Financial years. 3. The Company is operating on a day to day business 

in Temporary Employment Services and Recruitment 4. The reason why the 

Company’s PI Score is above 500 is because the supply individuals to other 

registered companies as an employment agency on a temporary basis. 5. The 

Monthly accounts are not managed or processed by a related member of the board 

of directors and is compiled internally. 6. The company is not a subsidiary of a 

company that requires an appointment of a Social and Ethics Committee. 7. At this 

stage the company does not require the need to appoint a Social and Ethics 

Committee as the Company and its employees are managed by the Board and 

appointed individuals to assist with their needs and requirements as prescribed by 

the various acts: …” 

 

4.5 Applicant must indicate the following: 

4.5.1 What are the factors of its evaluation that caused its PIS to be above 500 points; 

4.5.2 Clarify point 4 of its reasons in the application, as it is incomprehensible. It 

appears that Applicant might be referring to the provisions of section 72(5)(b) 

of the Act. If so, then this needs to be explained in the supporting affidavit; 

4.5.3 What is the relevance of how the monthly management accounts are 

processed; 

4.5.4 Point 6 of its reasons is irrelevant, unless Applicant is a subsidiary of a company 

that already has an SEC. 
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5. FINDINGS 

 

I find that Mr Marais’s apparent lack of authority to represent the Applicant in these 

proceedings and the paucity of relevant information is fatal to the application. However, 

the Applicant may re-apply after editing and supplementing its papers.  

 

6. ORDER 

 

The application for an order for exemption from the requirement to appoint the SEC is 

dismissed.  

 

 

 

ADV. ISHARA BODASING 

 

 

 


