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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00337/ADJ/2020 

 

In the ex parte application of:   

 

Modern Business Holdings (Pty) Ltd       Applicant  

(Registration number: 1994/060174/07)  

___________________________________________________________________ 

Presiding Member of the Companies Tribunal: ISHARA BODASING  

Date of Decision: 29 April 2020 

___________________________________________________________________ 

DECISION (Reasons and an Order) 

 

1. INTRODUCTION 

 

1.1 Applicant is Modern Business Holdings (Pty) Ltd, a company incorporated in terms 

of the company laws of South Africa, with its address at 70 Recreation Road, 

Southernwood, East London, Eastern Cape.  

 

1.2 One of Applicant's directors, Mzuvukile Benjamin Mfazwe, wrote an ‘affidavit’ in 

support of this application.   

 

1.3 This is an application, supposedly in terms of Section 61(7)(b) read with Section 

9(1) of the Companies Act 71 of 2008 ("the Act"), for an administrative order to 

extend the date for Applicant to hold its 2019 annual general meeting (AGM) to a 

date that is no later than 30 June 2020.  
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1.4 Applicant states that the reasons for this request are:  

1.4.1 the annual financial statements have not been finalised because the auditors 

have not completed their audit; 

1.4.2 two of the applicant’s directors were not “returned by the shareholders as 

directors in the AGM”; and 

1.4.3 one of the shareholders has made “invasive enquiries of the Company’s 

affairs”, which are being investigated.  

 

2. ISSUES 

 

2.1 This Tribunal is faced with a few main issues:  

2.1.1 Has the Applicant shown locus standi to bring this application? 

2.1.2 Has the Applicant shown good cause to bring this application? 

 

2.2 Applicant’s papers filed were insufficient for an informed and reasoned decision to 

be handed down by this Tribunal. In an effort to assist, on 7 April 2020, the 

Registrar sent a letter to Applicant listing the additional information required on or 

before 24 April 2020. No further information was forthcoming. 

 

3. APPLICABLE LAW 

 

3.1 Section 61(7) of the Act provides:   

A public company must convene an annual general meeting of its shareholders – 

 (a) initially, no more than 18 months after the company's date of incorporation; 

and   

(b) thereafter, once in every calendar year, but no more than 15 months after the 

date of the previous annual general meeting, or with an extended time allowed by 

the Companies Tribunal, on good cause shown.  

 

3.2 Section 9 (1) of the Act provides:   

Subject to section 5 (4) and (5), any provision of this Act that applies to a public 

company applies also to a state-owned company, except to the extent that the 
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Minister has granted an exemption in terms of subsection (3).  

 

4. EVALUATION 

 

4.1 At the outset, I deal with the question of Applicant’s authority to bring this 

application. An affidavit is a sworn statement and must set out the locus standi of 

the applicant, which the party instituting the proceedings must allege and prove.1 

In this instance, there is no evidence of who are the other Directors of Applicant, 

or if there was a Board Resolution that Mr Mfazwe was duly authorised to lodge 

this application on behalf of the Applicant. 

 

4.2 I am also compelled to deal with the fact that Applicant has not filed any official 

documents, e.g. a certificate issued by the Companies and Intellectual Properties 

Commission (CIPC) that reflects its registration details, current status and active 

directors. 

 

4.3 Furthermore, Applicant does not indicate when it held its last AGM and provides 

no supporting evidence in respect of the reasons for which an extension is applied.  

 

4.4 Section 61(7)(b) grants this Tribunal the necessary jurisdiction to consider and 

grant the relief sought by the applicant on “good cause shown”. However, “good 

cause” is neither defined nor explained in the Act. Therefore, I am guided by the 

decision of the Constitutional Court, in the Military Veterans case, where it was 

said, “Good cause may be defined as a substantial or ‘legally sufficient reason’ for 

a choice made or action taken. Assessing whether there is good cause for a 

decision is a factual determination dependent upon the particular circumstances of 

the case at hand.”2  

 

4.5 Even though Applicant’s papers are fatally defective to the success of this 

                                                           
1 See Mars Incorporated v Candy World (Pty) Ltd 1991 (1) SA 567 (A) at 575H-I); Trakman NO v Livshitz 

1995 (1) SA 282 (A) at 287B-F. 

 
2 Minister of Defence and Military Veterans v Motau and Others 2014(5) SA 69 (CC) 89 at par 54.  
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application, I take judicial notice of the fact that our country is in an unprecedented 

nation-wide lockdown to contain the spread of the corona virus. In light of the 

severe restrictions of movement, it has clearly been impossible for Applicant to 

hold its AGM timely.  

 

5. FINDINGS 

 

5.1 I find that it would be an anomaly to deny Applicant a further extension of time 

within which to hold its AGM, when the declared national state of disaster has made 

it impossible to do so. 

 

6. ORDER 

 

6.1 The Applicant is granted an extension of the time period within which to hold its 

2019 AGM.   

 

6.2 The Applicant is required to hold its next AGM on or before 30 June 2020.   

 

 

 

ADV. ISHARA BODASING 

 


