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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT00282ADJ2020 

In the matter between:   

MICHAEL MOTAUNG         Applicant 

(RSA ID NO: 530106 5706 08 4) 

and 

PETER RAMENO MOTIA        Respondent 

(RSA ID NO: 610523 5245 08 2) 

IN RE: EUROPEAN SAFETY ACTION (PTY) LTD 

______________________________________________________________________ 

Issue(s) for determination: This is an urgent application for the removal of the Respondent 

as a director of European Safety Action (Pty) Limited based on the allegation that the 

Respondent neglected his duties as director of the aforesaid company. 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on 06 March 2020 

 

DECISION (Reasons and Order) 

______________________________________________________________________ 
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INTRODUCTION 

[1] The Applicant in this matter is Michael Motaung (also known as Michael 

Mahlomola Motaung Motaung) who is an adult male South Africa citizen with 

Identity Number: 530106 5706 08 4 and currently residing at Number 1A, 

Caledonian Avenue, Three Rivers, Vereeniging, Gauteng Province, Republic of 

South Africa. 

[2] The Respondent in this matter is Peter Rameno Motia who is an adult male South 

African citizen with Identity Number: 610523 5245 08 2 and currently residing at 

House Number 21335, Zone 14, Sebokeng, Gauteng Province, Republic of South 

Africa. 

[3] The dispute between the parties in this matter relates to the alleged reckless 

intentions or negligent conduct of the Respondent who is alleged to have flouted 

the rules as a director of European Safety Action (Pty) Limited, Registration 

Number: 2017 / 328633 / 07 (“ESA”).  ESA is a private company duly registered 

as such in terms of the applicable laws of the Republic of South Africa. 

[4] The Applicant in this matter is a director of ESA as is evidenced by a copy of 

Disclosure Certificate: Companies and Close Corporations dated 26 June 2018 

which has been submitted by the Applicant as part of the Founding Affidavit 

marked Annexure “RMN1”. 
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COMPLIANCE WITH PROCEDURAL MATTERS 

[5] In terms of Regulation 142(1) of the Companies Regulations, 2011 (“the 

Regulations”), a person may apply to the Companies Tribunal for an order in 

respect of any matter contemplated by the Companies Act, 2008 (Act No. 71 of 

2008) (“the Act”) or the Regulations by completing and filing with the Companies 

Tribunal’s recording officer: 

5.1 an Application in Form CTR 142; and 

5.2 a supporting affidavit setting out the facts on which the application is 

based.   

[6] The current Application together with the Affidavit (“the Supporting Affidavit”) 

deposed to by the Applicant was filed with the Companies Tribunal on the 22nd 

day of January 2020. 

[7] In terms of Regulation 142(2) of the Regulations, the Applicant is required to 

serve a copy of the Application and supporting affidavit on each respondent cited 

in the Application, within 5 business days after filing it with the Companies 

Tribunal. 

[8] There is no proof of service of the Application upon the Respondent.  However, 

the Respondent did file an answer to the Application through email 

communication dated 24 January 2020.  In addition, the Respondent did appear 

at the hearing of the matter that was held on 27 January 2020. 

[9] I am therefore satisfied that the Application in this matter was properly served 

upon the Respondent. 
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[10] Consequently I am satisfied that the current Application is in substantial 

compliance with Regulation 142 of the Regulations. 

[11] In terms of Regulation 143(1) of the Regulations, a respondent who wishes to 

oppose the complaint or application must serve a copy of answer on the initiating 

party and file the answer with proof of service thereof with the Companies 

Tribunal within twenty (20) business days after being served with a complaint 

referral, or an application, that has been filed with the Companies Tribunal.1 

[12] It follows therefore that the Respondent was required to serve copies of his 

answer on the Applicant and file his answer with proof of service on the Applicant 

with the Companies Tribunal within twenty (20) business days in terms of 

Regulation 143(1) of the Regulations. 

[13] The Respondent did serve and file its Answer to the Application on 24 January 

2020, albeit in the form of an email communication.  I am therefore satisfied that 

the Respondent complied with the provision of Regulation 143(1) of the 

Regulations. 

 

BACKGROUND FACTS TO THE URGENT RELIEF SOUGHT 

[14] In this Application the Applicant is applying for the removal of the Respondent as 

a director of ESA for the following reasons: 

                                                           
1  Regulation 143(1) of the Regulations reads as follows: 

“Within 20 business days after being served with a Complaint Referral, or an application, that has 
been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must–
–  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.” 
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14.1 The Respondent has neglected his duties as a director of ESA in that he 

privately conducts occupational health services trainings for various 

competitor companies, which companies are offering the same type of 

training as ESA. 

14.2 The Respondent had closed the business account of ESA unilaterally and 

the business account remain closed. 

14.3 The Respondent has never shown any remorse or interest to reopen the 

business account of ESA he unlawfully closed. 

14.4 The closure of the business account has precipitated the immediate 

suspension of the contract that ESA secured with Dixon Batteries. 

[15] The dispute between the parties has a history which is relevant to the 

determination of the current dispute.  It is therefore imperative for me to briefly 

outline the historical background in order to put the issues involved in the current 

Application into perspective. 

[16] On 25 November 2019, the Applicant did file an application for an order to compel 

the Respondent to open the business bank account that he unilaterally closed 

during October 2019. 

[17] The said application was heard by the Companies Tribunal on the 19th day of 

December 2019.  That application was amicably settled by the parties and they 

signed a settlement agreement which forms part of annexures in the current 

Application. 

[18] In terms of Clause 1 of the settlement agreement signed by the Parties on 19 

December 2019, the parties agreed as follows: 
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“1.1 The Parties agree that Michael Mahlomola Motaung Motaung is 

hereby authorized to open the business bank account for 

European Safety Action (Pty) Limited (Registration Number: 

2017 / 328633 / 07). 

1.2 The Parties further agree that Peter Rameno Motia shall 

accompany Michael Mahlomola Motaung Motaung to the bank 

for purposes of opening the business bank account for 

European Safety Action (Pty) Limited and he shall sign all 

documents that are necessary and/or required by the bank for 

such purpose. 

1.3 The Parties further agree that Michael Mahlomola Motaung 

Motaung shall be reimbursed regarding all the expenses that he 

incurred in relation to the Dixon Batteries Bobcat Training 

Project. 

1.4 The Parties further agree that expenses in relation to all future 

projects secured by European Safety Action (Pty) Limited will 

be discussed and agreed by the Parties amongst themselves 

and no disbursement that has not been discussed and agreed 

upon between them shall be paid from the income received from 

any of such projects. 

1.5 The Parties further agree that as and when European Safety 

Action (Pty) Limited has projects that are running and/or that 

have been secured, Peter Rameno Motia shall refrain from 
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rendering any assessor and/or training services for any 

company as a freelancer.  He will dedicate all his time to 

rendering his services in relation to the projects that European 

Safety Action (Pty) Limited will be working on. 

1.6 The Parties further agree that they will, at all material times, 

abide by and/or adhere to the rules and regulations of 

accreditation of European Safety Action (Pty) Limited by 

Transport Education Training Authority (“TETA”).” [Own 

emphasis added.] 

[19] Notwithstanding the agreement of the Parties recorded above, the two directors 

failed to open the business account of ESA.  During the hearing of the matter on 

27 January 2020, each director blamed the other for the failure to open the bank 

account.  The Applicant has now brought an urgent application for the removal of 

the Respondent as director of ESA alleging that the Respondent had neglected 

his duties as a director of ESA.  This is therefore the application that I should 

decide. 

 

THE ISSUE OF URGENCY OF THE CURRENT APPLICATION 

[20] The Companies Tribunal (“the Tribunal”) has rules and procedures that govern the 

way it functions and how proceedings are commenced and adjudicated before it.  

Ordinarily, parties are obliged to afford each other time for the filing of notices and 

affidavits and the applicable normal time periods are set out in the Regulations. 
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[21] There are, however, unique disputes that give rise to circumstances that would 

result in grave prejudice and harm to a party if such party was to be required to 

follow the normal time periods strictly.  In such circumstances, time is a critical 

factor and the applicant cannot follow the normal time periods due to the harm that 

the applicant will suffer if it were to do so.  In such an instance, a party can 

approach a court / tribunal by way of an urgent application in terms of which an 

urgent relief is sought. 

[22] The Applicant brought the current Application on an urgent basis and he seems to 

have done so relying on sections 180 to 184 of the Act read together with regulation 

147 of the Regulations.  Sections 180 to 184 of the Act deal with Tribunal 

adjudication procedures.  Regulation 147 of the Regulations deals with 

applications for condonation of late filing of a document, or to request an extension 

or reduction of the time to file a document.  These applications are brought by way 

of filing form CTR 147.  The Applicant did comply with this requirement and 

everything is therefore in order. 

[23] I have however noted that the Regulations as they currently stand do not provide 

for the issue of bringing of urgent applications before the Companies Tribunal.  

Where does this then put a party who wish to approach the Companies Tribunal 

on an urgent basis?  I am of the view that the answer to this question is provided 

for in regulation 154 of the Regulations which reads as follows: 

“(1) If, in the course of proceedings, a person is uncertain as to the 

practice and procedure to be followed, the member of the 

Tribunal presiding over a matter- 
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(a) may give directions on how to proceed; and 

(b) for that purpose, if a question arises as to the practice or 

procedure to be followed in cases not provided for by 

these Regulations, the member may have regard to the 

High Court Rules.” [Own emphasis added]  

[24] Having regard to the provisions of regulation 154(1)(b), I am convinced that I 

should follow the practice and procedure followed by the High Court when dealing 

with this urgent Application.  It follows therefore that I should have regard to the 

High Court Rules (Uniform Rules of Court) which deal with launching of urgent 

applications before the High Courts.  Urgent applications must be brought in 

accordance with Rule 6 and the guidelines set out in cases such as Republikeinse 

Publikasies (Edms) Bpk v Afrikaanse Pers Publikasies (Edms) Bpk 1972 (1) SA 

773 (A) at 782A-G, Luna Meubel Vervaardigers (Edms) Bpk v Makin and Another 

(t/a Makins Furniture Manufacturers) 1977 (4) SA 135 (W) and Sikwe v SA Mutual 

Fire & General Insurance 1977 (3) SA 438 (W) at 440G-441A. 

[25] Rule 6(12) of the High Court Rules, deals with launching of urgent applications in 

the High Court and the relevant provisions read as follows: 

“6(12) (a) In urgent applications the court or a judge may dispense 

with the forms and service provided for in these Rules and may 

dispose of such matter at such time and place and in such manner 

and in accordance with such procedure (which shall as far as 

practicable be in terms of these Rules) as to it seems meet. 
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(b) In every affidavit or petition filed in support of any application 

under paragraph (a) of this subrule, the applicant shall set forth 

explicitly the circumstances which he avers render the matter urgent 

and the reasons why he claims that he could not be afforded 

substantial redress at a hearing in due course. 

(c) A person against whom an order was granted in his absence in 

an urgent application may by notice set down the matter for 

reconsideration of the order.” [Own emphasis added] 

[26] In launching an urgent application, an applicant will request the court to condone 

the applicant's non-compliance with the High Court Rules that prescribe the 

manner and time periods that are applicable. The court will essentially be called 

upon to give preference to the applicant to prevent the prejudice and harm that 

may materialise or continue if the respondent's behaviour complained of continues 

unabated. 

[27] In seeking condonation from the court, the applicant must clearly demonstrate to 

the court that the application is indeed urgent, and further that it warrants being 

heard as such. In doing so, the applicant must justify the truncated time periods 

placed on the respondent for the filing of affidavits.  

[28] The courts generally do not recognise commercial urgency. By commercial 

urgency I am referring to disputes regarding a claim for payment of money from 

one party to another. The courts are generally not tolerant of such disputes being 

enrolled on the urgent roll as alternative remedies are available in the normal 
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course.  This therefore begs a question as to what do the courts consider to be 

urgent? Whether or not a dispute is urgent for purposes of a court application 

should be determined carefully on a case-by-case basis.  

[29] What are then the important factors which a party must consider before launching 

an urgent application? The party intending to launch an urgent application should 

carefully consider what its prejudice is; how serious it is and its impact; and whether 

such prejudice can be cured by some other remedy in law. Sometimes an 

alternative remedy is available, however, interim urgent relief may be required to 

minimize prejudice or harm pending finalization of the matter. 

[30] The time when the applicant gained knowledge of the respondent's prejudicial 

behaviour or actions is vitally important because the applicant must take steps to 

launch its application as expeditiously as possible after learning of the harm or 

prejudice.  An applicant that knows of prejudice or harm that it is suffering and 

does nothing about it for a period of time and then launches an urgent application 

is likely to have its application struck from the urgent roll with an order to pay the 

costs of the respondent. 

[31] Once the prejudice or harm has materialised or come to the knowledge of the 

applicant, the applicant must immediately prepare court papers and file its 

application promptly to demonstrate that the matter is indeed urgent, and warrants 

being heard as such. The presumption if an applicant delays in filing its application 

is that the prejudice or harm being suffered is not of such a serious nature and the 

court is therefore unlikely to entertain the application. 
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[32] There are no reasons provided by the Applicant in his founding papers to justify 

the bringing of the current Application on an urgent basis.  In addition, the conduct 

of the Applicant after the launching of the current Application is not consistent with 

a party who is seeking urgent relief from the Companies Tribunal.  I say so because 

the Application was heard on 27 January 2020 and was postponed to 07 February 

2020 by agreement between the Parties.  The reason for the postponement was 

to afford the Parties an opportunity to go to the bank and open a bank account.  

The dispute between the parties seems to be rooted on the unilateral and unlawful 

closure of the bank account by the Respondent. 

[33] On 04 February 2020, the Respondent filed a Notice of Withdrawal or 

Postponement which indicated that the Parties have agreed to have the 

Application postponed until further notice.  By their very nature, urgent applications 

are urgent, they should be treated urgently by the Companies Tribunal and should 

always be disposed of urgently as well.   The urgency of this matter was therefore 

defeated by the conduct of both Parties as outlined above. 

[34] I am not persuaded to have this urgent Application postponed sine die.  I am also 

not satisfied that the current Application is urgent.  This Application should 

therefore be struck from the urgent Companies Tribunal roll for lack of urgency.  

The Applicant is more than welcome to pursue the Application for the removal of 

the Respondent on the normal course in line with the applicable Regulations. 

 

THE ORDER 

[35] I therefore make the following order: 
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35.1 The Application is dismissed. 

35.2 There is no order for costs. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

06 March 2020 


