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As we come to the end of the financial year, the 

Companies Tribunal (Tribunal) would like to remind you 

of the Annual Seminar hosted in partnership with the 

Univers i ty  of  Cape Town's  Commercia l  Law 

Department. It is with great pleasure that we share 

progress made to create awareness and promote the 

services of the Tribunal which focuses on adjudication 

of disputes as well as Alternative Dispute Resolution 

(ADR).  

This Bulletin contains the following articles: 

Ÿ  Companies Tribunal's Alternative Dispute  

 Resolution mechanism

Ÿ  Case highlights: Name Disputes; and

Ÿ  Seminar on the impact of the Tribunal's  mandate.

The Tribunal publishes this Bulletin to inform companies and South Africans in general about 

the benefits of utilising its services which are at no cost to them. 

The Tribunal is encouraged by the following quotation by Reverend Jesse Jackson “At the end 

of the day, we must go forward with hope and not backward by fear and division”. 

We encourage our stakeholders to make suggestions and contributions, such inputs must be 

sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following email addresses: 

SKhoza@companiestribunal.org.za and DMthalane@companiestribunal.org.za. Kindly visit 

us online at www.companiestribunal.org.za, contact us on 012 394 1000 and send email to 

Registry@companiestribunal.org.za. 

I hope the articles featured will be of benefit to the reader. 

Editor: S Khoza

Manager: Marketing and Communications
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Companies Tribunal's Alternative Dispute 
Resolution (ADR) mechanism

- By Simukele Khoza

The Companies Tribunal (Tribunal) is mandated by section 166 

of the Companies Act 71 of 2008 to assist in the resolution of 

company's disputes voluntarily. The Tribunal is an 

administrative body that: 

Ÿ  has jurisdiction throughout the Republic;

Ÿ  is independent, subject only to the Constitution and   

 law; and

Ÿ  performs its functions impartially and without fear,  

 favour or prejudice and in a transparent manner.

The Tribunal was established to facilitate speedy resolution of 

company's disputes in a cost-effective way. South Africa has 

one of the fastest developing ADR systems in Africa therefore, 

companies are urged to save time and money, utilize 

Tribunal's service which is at no cost to them. The Tribunal's 

ADR enables greater access to justice for both big and small 

companies, and companies of small means (medium and 

large) who often have difficulty navigating court proceedings, 

and may not afford the formal court system. In addition ADR 

process offers cost efficiency benefit.

The Tribunal's ADR is an alternative to courts hence it is a more 

flexible and easily accessible mechanism to bolster 

relationships, even more important build relations for mutual 

benefit. While court litigation is a process characterized by a 

number of complexities, which include costs and time 

consumption, the Tribunal offers opposite advantages.

The Tribunal advocates that companies utilize its ADR 

mechanism as it can positively impact on social-economic 

growth which is very critical as the country is facing difficult 

financial challenges and recession. The use of ADR may 

contributes in the much-needed jobs in the country. 

The Tribunal's ADR mechanism may assist in resolving 

company's disputes amicable in a speedy and cost-effective 

manner as opposed to litigation. The South African courts 

system strongly encourages mediation or conciliation in civil 

litigation. In the last financial year, the Tribunal achieved 100% 

of cases allocated. 
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Name Disputes Case Highlights 
- By Simukele Khoza 

The basis of this application was that:

Ÿ  the that Respondent's name does not satisfy the requirements of section 11(2) of the Companies Act 71 of 2008 (“the 

 Act”), and

Ÿ  that Respondent be directed to choose a new name as provided for in terms of section 160 of the Act. 

On 13 January 2020 Applicant approached this Tribunal for relief. On 21 January 2020, the Deputy Sheriff of Soweto West served a 

copy of the application at Respondent's registered address. The Respondent failed to file an answering affidavit within twenty (20) 

business days, following which, on 24 February 2020 Applicant applied for a default order in terms of Regulation 153 of the 

Companies Regulations. 

Applicant submitted that the inclusion of the word CHANEL in the Respondent's name infringes its registered trademarks. The 

Applicant's trade mark was registered 1985 while the Respondent name was registered in 2018 Applicant claims statutory and 

 terms of section 160 of the Act.

The Applicant approached this Tribunal for relief on the 14 October 2019. The Applicant's attorneys sent a copy of the founding 

affidavit to First Respondent's registered address, and that receipt thereof was acknowledged. The Applicant's attorney claimed to 

have duly served the application on First Respondent; and refers to “proof of service” as a letter addressed to First Respondent's 

registered address with an acknowledgement of receipt signed by someone whose name is written illegibly. The Tribunal upon a 

perusal of the contents of this letter, found that only an affidavit was attached, and not the required notice of application. 

The Tribunal found that the merit of Applicant's case is moot in the face of non-service thereof on the First Respondent. It was not 

clear on the Applicant's papers if the Director of Red Bull Guard Holdings (Pty) Ltd was aware of this application, so that any gaps of 

unfairness in the procedure are plugged. The Tribunal was not satisfied that Applicant had exhausted all avenues to notify the 

Respondents. Furthermore, the Tribunal found that satisfactory compliance with the provisions of Companies Regulation 

153(2)(b) were not met.  

Order: Refused on the basis that the Applicant failed to adhere to natural principle of audi alterm partem rule. The Respondent was 

not given chance to be heard.

CHANEL LIMITED (Applicant) and FIRST CHANEL WOMEN TRADING (PTY) LTD (Respondent)

RED BULL GMBH (Applicant) vs RED BULL GUARD HOLDINGS (PTY) LTD 

(First Respondent) and COMPANIES AND INTELLECTUAL 

PROPERTY COMMISSION (CIPC) (Second Respondent)

This was an application for a determination order: 

Ÿ  That First Respondent's name does not satisfy the requirements of  

 section 11(2) of the Act; and 

Ÿ  That First Respondent be directed to choose a new name as provided for in  
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Order: Refused as the Tribunal member was adamant that the principle of natural justice of audi alterm partem rule was not 

adhered to.

common law rights in the word CHANEL; widespread and extensive use thereof locally and internationally

The Applicant filed an application for relief on 03 September 2019. This was an objection to the registration of the company name 

Fuel Kalula (Pty) Limited in terms of sections 11(2)(b), 11(2)(c) and 160 of the Companies Act, 2008 (Act No. 71 of 2008) read with 

regulations 13 and 142 of the Companies Regulations, 2011.

The Applicant sought an order that the First Respondent's name does not satisfy the requirements of section 11 of the Act and that 

the First Respondent should be directed to choose a new name, as provided for in section 160(3)(b)(ii) of the Act. 

The Applicant's objection in the name of the First Respondent is by virtue of it being the proprietor of the well-known trade mark 

KULULA and marks incorporating KULULA, which have been registered in various classes covering a wide range of goods and 

services. 

The Application for Relief was ostensibly served (within 04 days) on the First Respondent by Sheriff on the 09th day of September 

2019 by affixing a copy thereof to the principal door as the Sheriff found the principal door locked and thus preventing  service. The 

Sheriff also made a comment to the effect that the premises was found vacant. The First Respondent failed to serve its answer to 

the Applicant and file with the Tribunal a copy of its answer as prescribed by regulation 143(1) of the Companies Regulations.

The Tribunal's view is that the First Respondent did not receive a copy of the Application for Relief in this matter. Furthermore, it 

was impossible for the Applicant to serve the Application for Relief at the address of the First Respondent. As per Deputy Sheriff's 

comments, the First Respondent is either unknown at the aforesaid address or the premises was found vacant. It follows therefore 

that the Applicant could make an application for an order of substituted service to either the Companies Tribunal or the High Court 

in terms of regulation 7(3)(a) of the Regulations.

The Applicant stated that the dominant and memorable part of Respondent's company name is identical to the Applicant's 

trademark “CHANEL”. Therefore, the Applicant argued that Respondent's name is confusingly and deceptively similar to 

Applicant's registered trademark CHANEL and is in contravention of Section 11(2)(b)(ii) and (c)(i) of the Act. The Applicant has 

highlighted the prejudice it will suffer if denied relief, especially as it does not have control over the quality of products or services 

of Respondent.

An administrative order was made in terms of Section 160(3)(b)(ii) that Respondent change its name within sixty (60) days to one 

which does not incorporate the word CHANEL, as it is in contravention of Sections 11(2)(b)(ii) and (c)(i) of the Act. 

Order: Granted as the Tribunal member concluded that the Respondent's name is both deceptively and confusingly similar to the 

Applicant's trade mark.

COMAIR LIMITED (Applicant) vs FUEL KALULA (PTY) LIMITED (First Respondent) and CIPC (Second 

Respondent)
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Seminar on the impact of the Companies Tribunal's 
mandate

- By Dumisani Mthalane

The Companies Tribunal (Tribunal) in partnership with the 

University of Cape Town's (UCT) Department of Commercial 

Law hosted a seminar on the impact of the Tribunal's mandate 

on 27th February 2020. This was the first annual seminar to 

take place outside Gauteng Province. It was aimed at engaging 

stakeholders in the Western Cape on the following sections:

Ÿ  Social and Ethics Committee exemptions (SEC) in    

 terms of section 72;

Ÿ  Name disputes in terms of sections 11 and 160; 

Ÿ  Alternative Dispute Resolution (ADR) in terms of     

 section 166; and

Ÿ  Directorship disputes in terms of  section 71. 

The seminar was conducted in an interactive four panel 

discussion format. Delegates got a good view of the role of the 

Tribunal and the impact thereof. Areas of difficulty in 

adjudication and resolution of disputes were discussed and 

solutions to those identified challenges were proposed. The 

seminar comprised of a highly esteemed panel from the 

academia, legal and business fraternity as well as 

government. 

The esteemed panel comprised of Professor Debbie Collier, 

UCT Head of Department of Commercial Law; Mr Adam 

Ismail, Webber Wentzel; Mr Giles White, Webber Wentzel; 

Ms Sheena Dias, Webber Wentzel; Ms Mikovhe Maphiri, UCT 

Department of Commercial Law; Dr Helena Stoop, UCT 

Department of Commercial Law; Mr Faadhil Adams, UCT 

Department of Commercial Law; Ms Rishendrie Thanthony,  

South African Securitization Forum, Pieter Koornoff, Director 

and Attorney at International Commercial Law, Adv Schalk 

Burger, Cape Bar, Ms Melanie Te Brugge, Kilgetty Statutory 

Services, and Tribunal members, namely: Adv Ishara 

Bodasing, Mr Lindelani Sikhitha, Ms Kathija Tootla and Mr 

Khashane Manamela. 

Opening the seminar was Professor Debbie Collier and 

Tribunal's Chairperson Dr Mohamed Alli Chicktay. Professor 

Collier commended the Tribunal for hosting the seminar with 

UCT and stated that through this engagement we (academics 

 Some of the delegates who attended the Seminar on the impact of the Companies Tribunal’s mandate
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and practitioners) should think around the terms of the 

statutes and engage more critically with what the Tribunal 

does, and constructively look at international and competitive 

perspectives. Dr Chicktay stated that the main reason for 

hosting the seminar was to change the way we resolve 

disputes, to challenge and change the mindset of the 

practitioners, judiciary and clients who probably see 

mediation as a sign of weakness. Furthermore, to listen to 

views from delegates about the mandate of the Tribunal so 

that it better serves South Africa in terms of making sure that 

companies continue to do business, encourage investment so 

that this economy prospers from where it is now. 

Social and ethics panel discussion 1: Chaired by Mr Adam 

Ismail, the panel looked at the critical analysis of Social and 

Ethics Committees (SECs) exemption applications and the 

decisions of the Tribunal. Companies are required to have a 

SEC in terms of section 72 (4) and Regulation 43 of the 

Companies Act (the Act). The Act states that all listed public 

companies, state owned companies, companies that have in 

any two of the previous five years scored above 500 public 

interest points must have SECs on the basis of the nature and 

extent of its activities. Mr Ismail acknowledged the important 

role that companies play in society but cautioned that without 

proper governance they can cause huge damage. It is in the 

context of that responsibility that there is a mandatory SEC for 

certain types of companies. 

Mr Manamela highlighted some challenges that companies 

face when it comes to understanding what role SEC should 

play and the definition of a formal mechanism, some 

companies think that Audit Committee can play such role and 

this is not possible because Audit Committee has a specific 

statutory mandate. Committees like Black Economic 

Empowerment Committee, Environmental Committee 

cannot qualify a company for an exemption in terms of the 

Act. Another challenge is the concept of 'public interest' since 

there is no definition or guide to the Tribunal and the public as 

to what needs to be looked at. But mostly what the Tribunal 

looks at is the functions of the SEC as to what is covered. Mr 

Manamela also explained the circumstances in which a 

company can apply for exemption and gave examples, e.g. a 

lot of companies apply for exemption because they do not 

have employees, while SEC is not only about employees there 

needs to be some area that needs to be addressed. 

Ms Thanthony highlighted challenges they experience as the 

Securitization Forum since they forward applications for 

exemption for companies who do not make major impact to 

the society because they deal with off-balance sheet funding 

and don't have employees and they find that a lot of 

requirements from the Act are not applicable to them. The 

SEC Panel agreed that the Tribunal and the Securitization 

Forum should have another sess ion to establ ish 

understanding of technicalities involved in securitization, so 

that it's also clear what it is that the Securitization Forum 

should be exempted for. This will also help the Tribunal to 

achieve uniformity in terms of decisions relating to the 

Securitisation Forum. Ms Maphiri emphasized that a SEC 

should not just be a tick box committee but one that makes 

impact to the broader society. 

Commissioner of CIPC Adv Rory Voller acknowledged that 

when it comes to SEC's certain parts of it still required 

amendments, and there is still not sufficient compliance by 

companies and therefore as CIPC they need to address this 

challenge.

Name Disputes Panel Discussion 2: Chaired by Mr Peter 

Kroonhof, the Panel discussed the application of section 11 

and section 160 of the Act in relation to Name Disputes. Adv 

Bodasing stated that the Tribunal has strengthened the 

position of brand owners who want to object to the 

registration of company names which incorporates their 

trademarks. And obviously, this is evident through an increase 

in the number of such cases that the Tribunal is handling, year-

on-year it has increased and understandably so, because 

company names have both an economic and a sentimental 

value. 

The challenge highlighted on company names is that, 

company's register and the trademarks' register are 
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design and layout: Dumisani Mthalane

independent of each other. Sometimes the independence of 

these registers has caused many conflicts with regards to the 

requirements for the approval of company names. She 

advised that any company that is looking to incorporate or to 

change its name, to do their own search on both registers to 

avoid any lodging of an objection or an application to the 

Tribunal.

Issues pertaining 'confusing similarity' that companies cite in 

objecting company names were also discussed. It also came 

up that companies should follow procedural requirements 

when filing such application e.g. the respondent must be 

adequately served otherwise the application will be 

dismissed.  Ms Te Brugge suggested that the Tribunal should 

draft a guideline to assist the smaller businesses in South 

Africa in relation to company names, because a lot of them 

grow and register bigger businesses using the same company 

name only to find that they are scared off and end up 

registering a different company name because they cannot 

afford legal counsel. Smaller companies were referred to as 

the 'missing middle' and emphasis was placed that they 

should be empowered through making information readily 

available to them. 

Alternative Dispute Resolution Panel Discussion 3: Chaired 

by Mr Giles White, this Panel looked at whether the Tribunal 

carried its Alternative Dispute Resolution (ADR) mandate as 

contemplated in the Act? Mr White stated that the Tribunal 

has assuredly an important role in resolving disputes relating 

to other stakeholders, suppliers, customers and Boards of 

Directors. When you have disputes that drag on for years it 

can cripple any business. He challenged everyone on whether 

are they educating people enough to think about the Tribunal 

as the alternative means to the courts? Ms Tootla stated that 

ADR is provided for in terms of Section 166 of the Act and it is 

indispensable in resolving disputes, because it is speedy, 

proficiently done and effective. To add into this, the Tribunal 

has 30 days turnaround period from the date that a matter is 

allocated to the member. So, it guarantees access to justice for 

social groups, reduces costs and time. She highlighted some 

benefits of mediation like preservation of relationships. She 

also urged companies to have ADR clauses in their 

Memorandums of Incorporation and in all their contracts so 

that they don't have to go to court. Ms Diaz concurred with Ms 

Tootla on cost effective nature of the Tribunal's ADR because 

parties do not need legal representation and unlike private 

arbitration which sometimes take longer than a court process 

and more costly because parties have to pay for the 

arbitrator's fees as well as the venue of the arbitration 

process.

Even though ADR is efficient and effective towards promotion 

of access to justice, there are some challenges like lack of 

public awareness. Adv Burger stated that the Tribunal faces 
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stiff competition in selling its ADR because there is no 

monopoly to it and it is voluntary. ADR matters are often 

referred to retired Judges to handle. Mr White gave remarks 

from a practice perspective and stated that they will consider 

featuring the Tribunal in their programme at Webber Wentzel 

e.g. including it in their programme of education for their 

Candidate Attorneys or including clauses which prefer 

specifically to the use of the Tribunal in specific 

circumstances.  

Directorship Disputes Panel Discussion 4: also Chaired by Mr 

Giles White, focused on how far should the Tribunal's 

mandate on Directorship disputes go? Section 70(1)(b)(vi) 

provides for removal of a director of a company under any of 

the following circumstances: by resolution of the 

shareholders of a company in terms of section 71(1) of the 

Companies Act; by resolution of the board of a company in 

terms of section 71(3) of the Companies Act; or by order of the 

court in terms of section 71(5) or (6) of the Companies Act. 

However, it should be noted that the Tribunal is empowered 

to adjudicate on applications for removal of a Director if the 

company has less than three Directors. Even though the 

Tribunal's jurisdiction is limited to two directors it does not 

mean that the door is closed, section 166 through ADR gives 

the Tribunal mandate because it says that any person who will 

be entitled to apply for relief in terms of the Act, may refer a 

matter that could be subject of such an application for 

resolution by mediation, conciliation or arbitration to the 

Tribunal. Mr Sikhitha stated that amongst the benefits of 

referring such applications is quick turnaround time e.g. 30 

days to hand down a decision.

It was agreed that Tribunal's jurisdiction should be expanded 

to more than two Directors but this will require legislative 

amendment and it is catered for in the draft Companies 

Amendment Bill that is in Parliament. Another observation 

was that, expansion of jurisdiction will require more 

resources because of complexities involved in companies with 

functioning Boards and shareholders, especially if those 

shareholders are also Directors in a company. Also disputes 

that arise in relation to Black Economic Empowerment 

matters can be complex.  

It was proposed that Public Interest Score could be used as 

opposed to the number of Directors to determine the 

jurisdiction of the Tribunal, e.g. a company that scores less 

than a particular threshold can come through, this will target 

smaller companies by way of impact financially. Companies 

were advised to get lawyer's advice when structuring 

shareholder's agreement and to avoid having a Board with 

even numbers to prevent deadlocks. 

In closing the session, Ms 'Maletlatsa Monica Ledingwane 

Tribunal's Chief Operating Officer who was directing the 

programme, demonstrated how to file an application through 

the online case management system. She was followed by Dr 

Chicktay who indicated that there is number of issue that the 

Tribunal will take home like being cognisant of challenges 

faced by small businesses or the 'missing middle' in terms of 

access to justice. He stated that there's a need for mediation 

training for lawyers and academic institutions should play a 

role providing such training and changing mindset. The 

Chairperson's final remarks was that that for us to avoid 

making this seminar another talk shop we need to have 

follow-ups about new amendments first and have working 

relationship with all stakeholders present and take all 

suggestions forward. 
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