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Introduction  

[1] Growthpoint Properties Limited, the applicant in this matter, is a public company 

listed on the Johannesburg Stock Exchange and primarily involved in real estate or 

related market. The applicant, reportedly, has interests beyond South African shores, 

including in Australia. According to the disclosure certificate issued by the first 

respondent, the applicant was registered in October 1987. It is submitted that the 

applicant has other registered company names and is also the proprietor of the trade 

marks “GROWTHPOINT PROPERTIES” and “GROWTHPOINT”. 

 

[2] The applicant complains in terms of this application that the second respondent’s 

name, “BUSINESS GROWTH POINT” or part thereof, when considered against its 

registered trade marks, the applicant’s name and the applicant’s other registered company 

names, is confusingly similar and/or falsely implies or suggests or is such as would 

reasonably mislead a person to believe incorrectly that the second respondent is part of or 

associated with the applicant. Consequently, the applicant charges that the second 

respondent’s name does not satisfy the requirements of sections 11(2)(a)(i); 11(2)(a)(ii); 

11(2)(a)(iii); 11(2)(b)(i) and 11(2)(c)(i)1 of the Companies Act 71 of 2008 (the 

Companies Act). 

 

Service of the application on the respondents 

[3] On the other hand, not much is known about the second respondent, save for what 

appears on the disclosure certificate issued by the first respondent, included as part of the 

                                                 
1 See par 13 below, for a reading of the material part of section 11(2). 
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papers. The second respondent is not taking part in these proceedings and has not filed an 

answer to the application.2 

  

[4] From the certificate, it appears that the second respondent was registered in 

November 2017 and is still in business. It has a sole director, who shares her residential 

address with the second respondent as its registered office address. The application was 

served on the same address by way of affixing to the main entrance or principal door on 

30 October 2018. The same address was previously used for the sheriff’s attempted 

service of the letter of demand on behalf of the applicant. Service by affixing of 

documents to the main door of the office or place of business of a company is a 

recognised method for delivery of documents, stipulated in terms of Table CR3 of 

annexure 3 to the Companies Regulations, 2011 (Companies Regulations), read with 

regulation 7, also of the Companies Regulations. Therefore, I am satisfied that this 

application was adequately served.3  

 

[5] There was no attempt to serve the application on the first respondent. To its credit, 

the applicant is not directly seeking any relief against the first respondent. But this 

Tribunal is requested to direct that the first respondent substitute the second respondent’s 

registration number for the second respondent’s company name, in the event that the 

second respondent fails to comply with an order made by this Tribunal to change its 

                                                 
2 Regulation 143 of the Companies Regulations, 2011 reads in the material part: “(1) Within 20 business 

days after being served with … an application, that has been filed with the Tribunal, a respondent who 

wishes to oppose the … application must – (a) serve a copy of an Answer on the initiating party; and (b) 

file the Answer with proof of service.” 
3 See regulation 153(2)(b) of the Companies Regulations. See footnote 4, below, for a reading of regulation 

153. 
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company name. I will return to this request below. Suffice for now to state that, I will 

under the peculiar circumstances of this matter, despite the absence of service on the first 

respondent, proceed to consider the merits of this application. I do so after reflecting a 

brief background of the matter, which ought not to detain me long. 

 

Brief background 

[6] As already stated, in terms of their respective disclosure certificates (as issued by 

the first respondent), the applicant and second respondent were registered on 12 October 

1987 and 07 November 2017, respectively.  

 

[7] Also, as the indicated above, there are limited details about the second respondent 

due to its absence from these proceedings. In terms of the disclosure certificate furnished, 

the second respondent’s address of registered office is in Kempton Park, Gauteng 

Province. The same address is reflected as the postal address of the second respondent 

and the residential address of its sole director. The certificate does not indicate, as it is the 

norm for all companies under the dispensation of the Companies Act, the nature of the 

second respondent’s business. Therefore, the second respondent is not restricted to any 

business area.  

 

[8] Apart from what is stated about the applicant above, the following submissions, 

among others, are made about the applicant and its business interests. The applicant’s 

property assets are valued over R80 billion and include a 50% interest in the V & A 

Waterfront in Cape Town, as well as, 65% interest in an Australian company, named 
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Growthpoint Properties Australia Limited. There is a further interest equating to 29.8% in 

an entity known as Globalworth Real Estate Investments Limited listed on the London 

Stock Exchange. The applicant also has the Public Investment Corporation as its major 

shareholder.  

 

[9] It was the applicant’s attorneys who became aware of the existence of the second 

respondent and, after alerting the applicant to same, they were instructed to send a letter 

of demand on 09 March 2018. In terms of the letter of demand, the second respondent 

was given 7 calendar days to provide an undertaking that it will change its company 

name to another non-offensive name. Evidently, this went unheeded, although as 

mentioned above, it appears there were challenges regarding delivery of this letter by the 

sheriff.  

 

[10] Further, the applicant’s trade marks, GROWTHPOINT PROPERTIES and 

GROWTHPOINT were registered in classes 35 and 36 between August 2007 and 

October 2007. In terms of the certificates or extracts from the trade marks register 

provided, the aforementioned registration remained in force until August and October 

2017. I will revert to this aspect later below.  

 

[11] It is further stated that, the applicant has interests in or has registered other 

company names, including the following: Growthpoint Building Managers; Growthpoint 

Management Services; Growthpoint Properties International and Growthpoint 

Healthcare. However, no proof of the registration or existence of these company names 
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was provided to this Tribunal. I will deal with the import of this when dealing with the 

applicant’s case, which I turn to next.  

   

Applicant’s case and analysis thereof  

[12] I have already stated that the application, for dissimilar reasons, is not opposed by 

either of the respondents. Effectively, the application is for a default order in terms of 

regulation 153 of the Companies Regulations.4  

 

[13] To recap, the applicant’s case against the second respondent is that the latter’s 

name does not satisfy the requirements of the Companies Act set out in the provisions of 

section 11(2) of the Companies Act. This provision reads in the material part: 

  

“(2) The name of a company must- 

(a) not be the same as - 

(i) the name of another company, domesticated company, registered external 

company, close corporation or co-operative;  

(ii) a name registered for the use of a person, other than the company itself or a 

person controlling the company, as a defensive name in terms of section 12(9), or 

as a business name in terms of the Business Names Act, 1960 (Act No. 27 of 

1960), unless the registered user of that defensive name or business name has 

executed the necessary documents to transfer the registration in favour of the 

company; 

(iii) a registered trade mark belonging to a person other than the company, or a 

mark in respect of which an application has been filed in the Republic for 

registration as a trade mark or a well-known trademark as contemplated in 

section 35 of the Trade Marks Act, 1993 (Act No. 194 of 1993), unless the 

registered owner of that mark has consented in writing to the use of the mark as 

the name of the company; or  

(iv) a mark, word or expression the use of which is restricted or protected in 

terms of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), except to the 

extent permitted by or in terms of that Act; 

                                                 
4 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal. (2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order - (a) …; and (b) if it is satisfied that the notice or application was 

adequately served. (3) Upon an order being made in terms of sub-regulation (2), the recording officer must 

serve the order on the person described in subsection (1) and on every other party.” 
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(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

(ii) in the case of a company name similar to a defensive name or to a business 

name referred to in paragraph (a)(ii), the company, or a person who controls the 

company, is the registered owner of that defensive name or business name; 

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph 

(a)(iii), the company is the registered owner of the business name, trade mark or 

mark, or is authorised by the registered owner to use it; or 

(iv) in the case of a name similar to a mark, word or expression referred to in 

paragraph (a)(iv), the use of that mark, word or expression by the company is 

permitted by or in terms of the Merchandise Marks Act, 1941; 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity …”  

 

 

 

[14] According to the applicant, the second respondent’s name “BUSINESS 

GROWTH POINT” or the inclusion of the words “GROWTH POINT” in the second 

respondent’s name, infringe(s) upon the applicant’s trade marks: “GROWTHPOINT” and 

“GROWTHPOINT PROPERTIES”. This is obviously incorrect. I have already 

mentioned above that neither of the registration of the applicant’s trade marks remained 

with effect from October 2017. The second respondent was registered in November 2017. 

Therefore, there is no infringement of the applicant’s trade marks. 

 

[15] A further leg of the applicant’s case is that the trade mark “GROWTHPOINT” 

constitutes a well-known trade mark in terms of the provisions of section 35 of the Trade 

Marks Act 194 of 1993.5 But, no evidence was proffered in support of this contention.6 

                                                 
5 Section 35 of the Trade Marks Act 194 of 1993 reads in the material part, including its caption: “35. 

Protection of well-known marks under Paris Convention. (1) References in this Act to a trade mark 

which is entitled to protection under the Paris Convention as a well known trade mark, are to a mark which 

is well known in the Republic as being the mark of— (a) a person who is a national of a convention 

country; or (b) a person who is domiciled in, or has a real and effective industrial or commercial 
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Be that as it may, for the same reason stated with regard to the registration of the 

applicant’s trade marks, I find the latter submissions equally unmeritorious.  

 

[16] Therefore, what is left of the applicant’s case is with regard to its company name 

and the alleged other company names mentioned above. I have already stated that there is 

no proof of existence or registration of the other company names. This, then, leaves for 

determination only whether the second respondent’s company name contravenes the 

provisions of the Companies Act with regard to the applicant’s company name.  

 

[17] There are further submissions by the applicant that the dominant part of the 

second respondent’s name “GROWTH POINT” is confusingly similar to its own name 

and falsely implies or suggests or is such as would reasonably mislead a person to believe 

incorrectly that the second respondent is part of or associated with the applicant. The 

remainder of the second respondent’s name “BUSINESS”, the submissions continue, is 

not sufficient to distinguish the name from the applicant’s name, even in the presence of 

the appendage “PROPERTIES” to the latter. 

 

                                                                                                                                                 
establishment in, a convention country, whether or not such person carries on business, or has any 

goodwill, in the Republic. (1A) In determining for the purposes of subsection (1) whether a trade mark is 

well-known in the Republic, due regard shall be given to the knowledge of the trade mark in the relevant 

sector of the public, including knowledge which has been obtained as a result of the promotion of the trade 

mark. (2) A reference in this Act to the proprietor of such a mark shall be construed accordingly. (3) The 

proprietor of a trade mark which is entitled to protection under the Paris Convention as a well-known trade 

mark is entitled to restrain the use in the Republic of a trade mark which constitutes, or the essential part of 

which constitutes, a reproduction, imitation or translation of the well-known trade mark in relation to goods 

or services which are identical or similar to the goods or services in respect of which the trade mark is well 

known and where the use is likely to cause deception or confusion.” 
6 In terms of section 35(1A) of the Trade Marks Act it is required that in “determining …whether a trade 

mark is well-known in the Republic, due regard shall be given to the knowledge of the trade mark in the 

relevant sector of the public, including knowledge which has been obtained as a result of the promotion of 

the trade mark”.6. 
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Conclusion  

[18] I agree that the respondent’s name does not satisfy the requirements of the 

Companies Act. This is primarily so due to the inclusion of the words “GROWTH 

POINT” to the respondent’s name. I cannot fathom any reason why the applicant would 

have specifically decided on this name. Under the circumstances the submissions made 

on behalf of the applicant are compelling. 

 

[19] Consequent upon the above finding, I will direct that the second respondent 

choose a new name, compliant with the provisions of the Companies Act, and 

accordingly file a notice of amendment to its Memorandum of Incorporation. I will 

stipulate a timeframe for compliance in this regard. Also, I will order that the second 

respondent be exempted from payment of the requisite fees for amendment of its 

Memorandum of Incorporation or change of its company name. For I do not consider the 

second respondent to have been motivated by any mala fides in choosing the impugned 

name. 

 

[20] I mentioned above that this Tribunal is also requested to make an order to cater 

for the likelihood of the second respondent’s non-compliance with the order to change its 

name. It is submitted that to avoid such an eventuality, the first respondent ought to be 

directed to replace the second respondent’s name with its registration number, upon 

default on the second respondent’s part. I will unfortunately not accede to this request as, 

in my view, this Tribunal does not have jurisdiction to make such a determination.7  

                                                 
7 See, among others, the decision of Agility Holdings (RF) (Pty) Ltd v Neo Computers (Pty) Ltd under 

case/file number: CT008FEB2018, dated 30 April 2018 at par [20]. 
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[21] As part of the order to be made herein, I will request the registrar or recording 

officer of this Tribunal to furnish a copy of the order to the first respondent. This is to 

ensure that the first respondent gets notice of the order made herein, particularly due to 

the absence of service of the application on the first respondent, which I have condoned 

in terms of the particular circumstances of this matter. 

 

Order 

[22] Therefore, the following order is made: 

a) the second respondent’s registered company name “BUSINESS 

GROWTH POINT” does not satisfy the requirements of section 

11(2)(b)(i) of the Companies Act 71 of 2008; 

 

b) the second respondent is directed to choose a new name and file a notice 

of amendment to its Memorandum of Incorporation; 

 

c) the second respondent is directed to complete the activities ordered in b) 

hereof within three (3) months of service of this order upon the second 

respondent in terms of regulation 153(3) of the Companies Regulations, 

2011; 

 

d) the second respondent is, and be exempted from paying the fees prescribed 

for amendment of its company name occasioned by this order, and 

 



 11 

e) the registrar or recording officer of the Companies Tribunal is requested to 

send a copy of this order to the Companies and Intellectual Property 

Commission, the first applicant herein, within 15 business days from date 

of this order. 

 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

30 April 2019 


