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Introduction  

[1]  Comair Limited, the applicant in this mater, is a public company and proprietor of 

the trade mark “Kulula” in respect of various classes of goods and services. It seeks, in 

terms of this application, an order directing the first respondent to choose a new name, as 

its current name is contrary to the provisions of section 11 of the Companies Act 71 of 

2008 (the Companies Act), according to the applicant. On the other hand, Kulula Tours 

(Pty) Ltd, cited as the first respondent, appears to be a private company recently 

registered on 26 June 2019.  The first respondent is not taking part in this proceedings 

and, therefore, the application is by way of request for default order, envisaged by 

regulation 153 of the Companies Regulations, 2011 (Companies Regulations).1 

 

 

[2] The application was served on the first respondent by the sheriff by way of 

affixing a copy thereof to the front gate of the premises at 11A Mount Batten Dribe 

Winston Park Gillits.2  Except for the word “Dribe”, which I suppose should be “Drive”, 

the address at which the application was served correspond with the address of registered 

office for first respondent.3 In terms of Table CR3 (Methods and Times of Delivery of 

Documents) of Annexure 3 to the Companies Regulations, service of documents on a 

                                                 
1 Regulation 153 of the Companies Regulations reads as follows: (1) If a person served with an initiating 

document has not filed a response within the prescribed period, the initiating party may apply to have the 

order, as applied for, issued against that person by the Tribunal. (2) On an application in terms of sub-

regulation (1), the Tribunal may make an appropriate order–– (a) after it has heard any required evidence 

concerning the motion; and (b) if it is satisfied that the notice or application was adequately served. (3) 

Upon an order being made in terms of sub-regulation (2), the recording officer must serve the order on the 

person described in subsection (1) and on every other party.” 
2 See sheriff’s return of service attached as annexure “GDP4” to the affidavit in support of the request for 

default order on indexed p 13. 
3 See the certificate issued by the Commissioner of the Companies and Intellectual Property Commission 

attached to the founding affidavit as annexure “DNB13” on indexed p 249. 
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company or similar body corporate by affixing a copy of the document to the main door 

at its registered office or its principal place of business, is a valid method of service, 

when there is no employee willing to accept service. Although, the sheriff’s return of 

service states that service of the application on the first respondent was done by affixing 

the application to the gate, as opposed to a door, I am satisfied that the application was 

adequately served under the circumstances and to the extent necessary I would condone, 

as technical irregularity in terms of regulation 154(3) of the Companies Regulations, any 

shortcomings in this regard. There have been other unsuccessful attempts by the applicant 

to get the objection to the attention of the first respondent. But the applicant’s attorneys 

established contact with the first respondent’s sole director Mr Cyprian Sihle Ntombela in 

an attempt to resolve the problem without the intervention of this Tribunal, but in vain. 

 

 

[3]  Apart from the first respondent, the applicant also joined the Companies and 

Intellectual Property Commission (the CIPC), as the second respondent. However I have 

not found evidence of service of the main application on the CIPC, but only that of the 

request for default order on 22 October 2019.4 This would not suffice without service of 

the initial or main application on the second respondent. The main application ought to 

have been served on all respondents within 5 (five) business days after same was filed on 

09 September 20195 and with the respondent granted 20 (twenty days) to serve and file 

an answer.6 Therefore, the CIPC was not adequately served with this application. 

                                                 
4 See Filing Notice dated 21 October 2019. 
5 See Form CTR 142 on indexed p 10. See further regulation 142(2) of the Companies Regulations. 
6 See regulation 143(1) of the Companies Regulations. 
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Naturally, this finding will have a bearing on that part of the relief sought in relation to 

the CIPC, as the second respondent.   

 

Applicant’s case and the applicable legal principles 

[4] The applicant’s case or complaint is essentially that the inclusion of the word 

KULULA in the first respondent’s company name infringes its trade mark KULULA in 

that it does not satisfy the provisions of sections 11(2)(b) and (c) of the Companies Act.  

 

 

[5] Sections 11(2)(b) and 11(2)(c) of the Companies Act read as follows in the 

material part: 

“(2) The name of a company must- 

       (a)…;  

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression…;  

(c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company-  

  (i) is part of, or associated with, any other person or entity…” 

 

 

[6] Therefore, the applicant’s case effectively is that the first respondent’s name is 

confusingly similar to its KULULA trade mark (see section 11(2)(b)) or the first 

respondent’s name falsely implies or suggests or is such as would reasonably mislead a 

person to believe incorrectly that the first respondent is part of or associated with the 

applicant (see section 11(2)(c)(i)).  

 



 5 

[7] The applicant’s trade mark “Kulula” and its other related trademarks are 

registered in various classes of goods and services covering a wide range of goods and 

services, including “vehicles apparatus for locomotion by land, air or water”,7 and “travel 

arrangement, including operation of tours, tourist agencies and travel agents services”.8  

 

 

Conclusion and costs 

[8] The first respondent’s name comprises two parts or words, namely “KULULA” 

and “TOURS”. The word KULULA is a trade mark of the applicant. The inclusion of the 

word “TOURS” doesn’t really distinguish the first respondent’s name from the 

applicant’s trade mark, but even if potentially it could, it is a word relevant to the 

business or part of the activities or services of the applicant in terms of its trade marks. 

Therefore, whether both words are considered jointly or not, it does not make any 

difference. The first respondent’s name is confusingly similar to the applicant’s trade 

mark. Therefore, I find that the inclusion of the word KULULA in the first respondent’s 

name does not satisfy the requirements of the Companies Act. 

  

 

[9] The applicant has requested that a costs order be made against the first 

respondent, in the event of an outcome favourable to the applicant. Considering the 

applicant’s commendable steps in attempting to amicably resolve this dispute without 

incurring further costs of bringing the matter to this Tribunal, I consider a costs order 

                                                 
7 See par 4.1.8 of the founding affidavit on indexed p 18. 
8 See par 4.1.17 of the founding affidavit on indexed pp 19-20. 
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against the first respondent warranted. The exercise of this discretion is located in 

regulation 156(1) of the Companies Regulations. Therefore, the first respondent will be 

directed to pay costs of the application on the party and party scale of the High Court of 

South Africa. 

 

 

[10] The applicant also requested that I direct the CIPC to replace the first 

respondent’s company name with the first respondent’s registration number in the event 

that, the first respondent fails to comply with an order made herein within the stipulated 

period of time.  

 

 

[11] I hold the respectful view that this Tribunal lacks jurisdiction or capacity to make 

such determination.9 I am aware that there is, regrettably, divergence in views amongst 

members of this Tribunal in this regard. There is also view that were the CIPC has been 

adequately and timeously served (unlike in this matter) that such order may be made, 

even in the CIPC’s absence. I consider it unnecessary to venture a comment on the 

aforesaid view. 

 

 

 

                                                 
9 See, among others, the decisions of this Tribunal in the consolidated matters of Glodina Lifestyle (Pty) Ltd 

& Another v CIPC & Another (CT018NOV2018), Glodina Towelling (Pty) Ltd & Others v Glodina 

Lifestyle (Pty) Ltd & Others (CT008JAN2019) Companies Tribunal (28 June 2019) at pars 46-47, and the 

matter of Agility Holdings (RF) (Pty) Ltd v Neo Computers (Pty) Ltd (CT008FEB2018) [2018] Companies 

Tribunal (30 April 2018) at par 20. 
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[12] I therefore make the following order: 

a) the first respondent’s registered company name “KULULA TOURS” 

does not satisfy the requirements of the Companies Act 71 of 2008; 

 

b) the first respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the first respondent is directed to complete the activities ordered in b) 

hereof within two (02) months of service of this order upon the first 

respondent in terms of regulation 153(3) of the Companies Regulations, 

2011. 

 

 

_________________________    

Khashane La M. Manamela     

Member, Companies Tribunal 

31 October 2019 


