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From the Editor's desk
As we come to the end of the year, the Companies
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Tribunal (Tribunal) wish you well and hope this has
been a great year for you. We are delighted to
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continuously share with you progress made in the
second quarter of 2019. We share progress with you to
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create awareness and promote the services of the
Tribunal which focuses on adjudication of company
disputes and resolve them through Alternative Dispute
Resolution (ADR).
This Bulletin contains the following articles:
Ÿ

Domain Name Disputes: Does the Tribunal
have jurisdiction over domain names;
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Ÿ

Case highlights: Name Disputes;

Ÿ

Outreach and stakeholder engagement;

Ÿ

Tribunal celebrates Clean Audit

The Tribunal publishes this Quarterly Bulletin to inform South Africans about how businesses

07

Fourth Consecutive Clean
Audit Award for the
Companies Tribunal
-by Irene Mathatho

can benefit from utilising its services which are at no cost to them. Lastly, the Tribunal urges
South African companies to learn from the following quotation by Marcel Proust “The real
voyage of discovery consists not in seeking new lands but seeing with new eyes”.
We encourage our stakeholders to make suggestions and contributions, such inputs must be
sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following email addresses:
SKhoza@companiestribunal.org.za and DMthalane@companiestribunal.org.za. Kindly visit
us online at www.companiestribunal.org.za, contact us on 012 394 1000 and send email to
Registry@companiestribunal.org.za.
I hope the articles featured will be of benefit to the reader.
Editor: S Khoza
Manager: Marketing and Communications
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Domain Name Disputes:
Does the Tribunal
have jurisdiction over
domain names?
- By Dumisani Mthalane

T

he digital age has made it essential for companies all

names are typically used by commercial website, while ".org"

over the world to establish a strong online presence.

websites are often used by non-profit organizations and “.ac”

Whether through a website, online store, blog, social

are used by academic institutions etc.

media page or a combination of all four, getting your company
online reaps major benefits in terms of reaching potential

In South Africa the .za Domain Name Authority (.ZADNA)

customers and marketing. Even if your company does not

manages and regulates the “.za” namespace and it is

conduct business online, customers and potential customers

accountable to the South African Department of

are expecting to see you online. According to Google, 97% of

Telecommunications and Postal Services. According to

consumers use the web to search for local businesses. As

.ZADNA there's over 1.2 million registered domains in the

companies establish themselves online, a new form of name

country which makes it the highest in Africa followed by

disputes emerges i.e. domain name disputes. The Companies

Nigeria with over one hundred thousand registered domains.

Act no. 71 of 2008 (the Act) is silent on company name

As more South Africans become entrepreneurs, it is not

disputes in relation to domain names which poses a question

surprising that the issue of company names is highly

whether the Companies Tribunal (the Tribunal) which is

contested. Everyone wants the right name for their business

established by the same Act does have jurisdiction over

because the name of a company reflects its brand or

company domain name disputes if such domains are

corporate identity. It is therefore understandable that

companies or not? Can the Tribunal provide recourse

companies would seek to protect their names.

mechanism for these kinds of disputes?
Name dispute application in general constitutes the highest in
Tech Terms Computer Dictionary provides simplifies the

terms of application filed with the Tribunal year on year. In

definition of a domain name as a unique name that identifies

2017/18 financial year for instance, 70% of applications filed

a website. For example, the domain name for the Tribunal is

relate to name disputes. Section 11(2) (a) of the Act states,

companiestribunal.org.za. Each website or any other online

that the name of a company must not be the same as the

platform has a domain name that serves as an address which

name of another company, close corporation or co-operative.

is used to access it. Whenever you visit a website, the domain

However, the Tribunal has never received a company domain

name appears in the address bar of the web browser. All

name dispute application specifically. The only application

domain names have a domain suffix, such as .com, .net, or

which came close was Google LLC vs Google Maps Ads (Pty)

.org. The domain suffix helps identify the type of website the

Ltd and CIPC. The Applicant (Google LLC) filed an application in

domain name represents. For example, ".com" domain

terms of Section 160 against Google Maps Ads (Pty) Ltd to be
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ordered to change its name to one which does not

inherent jurisdiction if those disputes fall within the ambit of

incorporate and is not confusingly and or/deceptively similar

the Act i.e. related to company domain names.

to the Applicant's “Google” trademark. The Applicant does
provide online map navigation services and is entitled to use

The Tribunal adjudicates name disputes based on the

its marks as Google Maps and Google Ads and has made

procedure and merits of the case. In filing for a name dispute,

extensive use of its trademark in this manner.

the Applicant must serve the Respondent within 5 business
days and provide the confirmation that the Respondent has

Upon evaluation of the merits of the case, the Tribunal found

been notified of the application. The Tribunal will make a

that the Applicant has shown an interest in the matter and has

determination if indeed the name in dispute is confusingly or

subsequently shown good cause. It also found that by merely

deceptively similar to that of the Applicant. However, it must

looking at or hearing the two names simultaneously or

be pointed out that the mere fact that the name of one

consecutively; and when the two names are to be used in the

company is similar to the other, does not on that ground

normal and fair manner in the course of business, the name

alone, justify a conclusion that there will be a likelihood of

Google Maps Ads (Pty) Ltd of the First Respondent's company

confusion even when the companies are trading in the

is confusingly similar to the Applicant's name in terms of

common field of activity. For the names to be regarded as

section 11 (2)(b)(i) and in terms of Section 11 (2)(c)(i) it will

confusing similar, it must be shown that a side-by-side use of

falsely imply, suggest or reasonable mislead a person to

the two company names will result in deception and/or

believe incorrectly that Google Maps Ads (Pty) Ltd the First

confusion. This means therefore that mere similarity is not

Respondent is part of, or associated with the Google LLC

sufficient there must be a comparison of the two competing

Applicant that is not the case. The Tribunal ordered Google

trade names for confusing similarity. The Tribunal has

Maps Ads the First Respondent to choose a new name which

delivered decisions in relation to this.

does not incorporate the Applicant's registered trademark/s,
or anything that can be considered to be confusingly similar

We can conclude that the Tribunal does not have jurisdiction

thereto and to amend its Memorandum of Incorporation

to adjudicate or mediate on matters relating to company

accordingly.

domain disputes, it is not empowered to do so in terms of the
Act, so it cannot order a party to cancel a domain name.

So, what happens if a third party registers a domain name that

However, Section 160 (3)(1) does state that any other person

incorporates your trademark where do you file a complaint?

with an interest in the name of company may apply to the

There are legal mechanisms or regulatory bodies established

Tribunal for a determination whether the name, or

to assist in resolving domain name disputes in general like the

reservation, registration or use of the name, or the transfer of

South African Institute for Intellectual Property Law (SAIIPL)

any such reservation or registration of a name, satisfies the

or the Court. It is common practice for a company to register

requirement of the Act.

its company/trademark as a domain name for the public to
easily identify the website and relate the name with the

It will be interesting to see how the issue of domain names will

brand. As Janine Popick who is the co-founder of Dasheroo

be addressed during the Seminar in February 2020.

former CEO of VerticalResponse argues that a company name
with a non-matching domain name may spell disaster for your

* photo: newcoupon.net

business.
Although the Companies Act is not specific about domain
name disputes, some may assume that the Tribunal does have
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Name Disputes Case Highlights
- By Simukele Khoza

EXCLUSIVE BOOKS GROUP (PTY) LTD (Applicant) vs BOKAMOSO
EXCLUSIVE BOOKS (PTY) LTD (First Respondent) and
COMMISSIONER OF THE COMPANIES AND INTELLECTUAL
PROPERTY COMMISSION (CIPC) (Second Respond)
Case Number: CT00125/ADJ/2019
The Applicant brought an application in terms of section 160 of the Companies
Act 71 of 2008 (“the Act”), read with Regulation 153, that the First Respondent, does not
satisfy the requirements of Section 11 of the Act, and that the First Respondent be directed to choose
a new name as provided for in section 160(3)(b)(ii) of the Act.
The Applicant is the proprietor in South Africa of the EXCLUSIVE BOOKS trademarks and the EB EXCLUSIVE BOOKS logo. The
Applicant invested a considerable amount of time, money and effort in advertising and promoting its EXCLUSIVE BOOKS
trademark, its goods and services. The reputation and goodwill attached to the Exclusive Books trademark is an asset of
considerable commercial value and importance to the Applicant. The Applicant submitted that any unauthorized use of such
trademark, or confusingly similar or deceptively similar trademarks, is detrimental to the asset and business of the Applicant.
The Applicant became aware of the existence of the First Respondent on the 20 February 2019 through its attorneys. The Applicant
instructed its attorneys to address a letter of demand to the First Respondent and calling the First Respondent to voluntarily apply
to the CIPC to have its name changed to a name that does not incorporate or is not confusingly similar to the Applicant's registered
EXCLUSIVE BOOKS trademark.
As required by Regulation 142 of the Act, the Applicant deposed an affidavit, furnished proof of service of this application on the
First Respondent at its registered address. The First Respondent failed to respond to the application by filing an answering affidavit
within the stipulated 20 business days. The Tribunal is satisfied that good cause has been established. The Tribunal found that
BOKAMOSO EXCLUSIVE BOOKS is confusingly similar to the EXCLUSIVE BOOKS trademark, is likely to confuse members of the public
into thinking that the First Respondent's name is associated with the EXCLUSIVE BOOKS brand and trademark.
The First Respondent was ordered to:
Ÿ

Choose a new name which does not consist of, or incorporate the EXCLUSIVE BOOKS trademark, or any other mark which is
confusingly and/or deceptively similar to the Applicant's EXCLUSIVE BOOKS trademark.

Ÿ

File with the (CIPC), a notice of amendment of its Memorandum of Incorporation within 60 days from date of this order.

Order: Granted
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AGILITY HOLDINGS (PTY) LTD (Applicant) and AGILITY CO. (PTY) LTD (Respondent)
Case No: CT00142/ADJ/2019
The basis of this application was that the Respondent's name does not satisfy the requirements of section 11(2) of the Companies
Act 71 of 2008 (“the Act”), and that Respondent be directed to choose a new name as provided for in terms of section 160 of the
Act.
Adams and Adams (attorneys) deposed an affidavit in support of the application for default order. The Applicant instructed its
attorneys during July 2018 to object to the Respondent's company name. On 3 September 2019, some fourteen months later, an
application was lodged with the Tribunal. The Sheriff of North Gauteng served the application notice and supporting documents on
Respondent's registered address on 10 September 2019. On perusal of the Sheriff's return of service, it is clearly indicated in capital
letters that the application was attached to the “ENTRANCE GATE OF 9 BUILDINGS.” Having received no response, on 08 November
2019, Applicant applied for a default order for the relief sought.
This Tribunal had to address the following issues:

Ÿ

Has the Applicant shown locus standi to bring this application?

There is no evidence of who are the other Directors of Applicant, or if there was a Board Resolution that the deponent to the
Founding Affidavit was duly authorised to depose thereto, or to instruct the attorneys.

Ÿ

Has the Applicant shown good cause to bring this application?

The Applicant has made no attempt to address the Tribunal on why it took over a year to lodge this application. The Tribunal is not
satisfied that there will be no prejudice to the Respondent or its creditors. This is not a case of Respondent being fully aware of the
proceedings and choosing not to participate.

Ÿ

Has the Applicant shown that a default order should be granted?

There is no indication that any attempt was made to call, email write or serve the Respondent on the address from which their
business was allegedly being conducted. The Tribunal was asked to condone service on the main gate of a cluster of units.
The deponent to the Founding Affidavit has not shown that he is duly authorised to depose an affidavit on behalf of the Applicant.
The Applicant failed to show good cause to bring this application on a default basis.
Order: Refused

MASSTORES (PTY) LTD THE (Applicant) vs THE 4th MAN BUILDERS WAREHOUSE (PTY) LTD (First
Respondent) AND CIPC (Second Respondent)
CASE NO: CT00157ADJ2019
The Applicant applied in terms of section 160 of the Act and regulations 143 and 153 of the Act for a default order that the First
Respondent be ordered to change its name to one which does not incorporate and is not confusingly and or/deceptively similar to
the Applicant's BUILDERS WAREHOUSE trademark. In December 2016, upon the Applicant becoming aware of the registration of
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the First Respondent; a letter addressed to the First Respondent to notify the First Respondent of the Applicant's rights in the
trademark and its contravention thereof so that the First Respondent can rectify same.
The application was served by the Applicant's attorney on the First Respondent's registered address on 18 September 2019 by the
Sheriff by pinning on the principal gate of a block of flats in terms of Rule 4(1) (a) (v) of the Uniform Rules of Court Rules and same
was filed within the requisite time period with the Tribunal. In terms of regulation 153 (1) read with regulation 143 (1), the First
Respondent has 20 business days to respond, failing which the Applicant is entitled to apply for a default order as provided for in
regulation 153(1). There was no response or opposition to the application by the First Respondent.
The Tribunal is concerned with the service of the application by affixing on the principal door as it seems that the application did not
come to the attention or knowledge of the First Respondent. The gap between January 2018 and September 2019 is also glaring as
far as time periods are concerned. The First Respondent may have moved out of the premise. The Tribunal's view is that there has
not been satisfactory compliance with Regulation 153(2) (b) to the Act.
Order: Dismissed.

Outreach and stakeholder engagement
- By Dumisani Mthalane

I

n quarter two the Consumer Corporate Regulation

Session in partnership with the Witbank Chamber of

Division (CCRD) conducted various education and

Commerce and Industry and the Companies and Intellectual

awareness workshops in Free State, Gauteng, Northern

Property Commission (CIPC).

Cape and Limpopo. These workshops aimed at educating
members of the public on the positive impact of legislation

Modimolle Vaalwater community packed the Leseding

administered by the dti to ensure that they are proficient

Community Hall to listen to speakers from the dti entities like

about their rights and responsibilities. The Tribunal

CIPC, NCC (National Consumer Commission), NCR (National

participated at the Modimolle Vaalwater in Limpopo province

Consumer Regulator), NGB (National Gambling Board), NLC

on 11 September 2019 and hosted a Breakfast Networking

(National Lotteries Commission) , NLA (National Liquor
Commission), Provincial Liquor Board and
NEDBANK. They were addressed in Sepedi
on Liquor, National Gambling, Lotteries
Amendment, National Credit, Consumer
Protection, Copyright, Performers'
Protection and the Companies Acts.
Under Companies Act, Mr Douglas Mokaba
the Tribunal's Legal advisor encouraged the
utilisation of ADR mechanism of resolving
company disputes as it saves costs and

Delegates who attended the Witbank Chamber Breakfast Networking Session

preserves relations unlike court litigation.

A simple, speedy and cost effective way of resolving company disputes

6

He stated that this benefit small businesses because they

introduction was Douglas Mokaba, who presented on the

might not have big financial resources and well-established

type of applications that can be adjudicated by the Tribunal

business networks. He also highlighted the importance of

i.e. name disputes, directors disputes, exemptions etc. Filing

protection of company names as Name Disputes constitutes

procedure and benefits of alternative dispute resolution was

the highest number of application filed at the Tribunal.

also discussed.

Modimolle Vaalwater falls under Waterberg District
Municipality which the Tribunal targeted to have an

Gregory Khoza the Senior Education Specialist at CIPC

engagement this financial year.

presented on intellectual property (IP). He explained the
mandate of CIPC which is registration of companies, co-

Breakfast Networking Session in Witbank

operatives and intellectual property rights (trademarks,

The networking session took place on 23 July 2019 and aimed

patents, designs and copyright) and maintenance thereof. He

at raising awareness about services of the Tribunal and CIPC to

explained the importance of protecting a trademark and (IP).

the business fraternity of Witbank and surrounding areas.

He also encouraged delegates to familiarize themselves with
intellectual property law and protect their trade marks. The

Cllr Nhlapho opened the proceedings, he indicated stated

last presenter was Audrey Von Eden who presented about the

that 'our fundamental task in the Council is to ensure the we

services of eZee Business Solutions and how businesses can

create very conducive environment for business to thrive'. He

benefit.

appreciated the workshop and believes that these kind of
engagements take business forward, 'we have a lot of

The questions that were asked we around the following:

Ÿ

Filing with the Tribunal

Ÿ

Protection from patent lawyers taking your patent

He was followed by the Chamber's CEO Ms Zulu who stated

Ÿ

Protection of ideas i.e. business solution

that as a Chamber they are doing their best to empower Small

Ÿ

Protection of logos

business in Emalahleni but they lack information' he said.

Enterprises (SMEs) through information hence this workshop
was organised. Tribunal's Chief Operations Officer (COO)

Mr Mhlongo who is the board member of the Chamber

'Maletlatsa Monica Ledingwane introduced the Tribunal, she

thanked the Tribunal, CIPC and eZee for participating at the

explained why it was established and the benefit of using the

workshop and stated that another workshop should be

Tribunal as opposed to going to court. Expanding on this

organised for a bigger audience.

Fourth consecutive clean audit award for
Companies Tribunal
- By Irene Mathatho

The Companies Tribunal has received the fourth consecutive

management of the Tribunal for demonstrating yet another high

clean audit award from the Auditor-General of South

performance culture.

Africa(AGSA)
The clean audit outcome means that the financial statements are
The Tribunal is pleased with this award as it confirms continuous

free from material misstatements (in other words, a financially

co m m i t m e nt to go o d gove r n a n c e a n d a c co u nta b l e

unqualified audit opinion) and that there are no material findings

administration. A big appreciation goes to the staff and

on reporting of performance objectives or non-compliance with
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legislation. We thank the Chairperson, Tribunal members,

another successful year. Achieving successive clean audit

Management team and staff for all their efforts in ensuring yet

demonstrates the hard work and commitment by all.

Tribunal’s staff and Management during the Clean Audit Award Ceremony

Seminar on the impact of the
Companies Tribunal’s mandate

Tel : (012) 394 3071 | Fax : (012) 394 4071

(UCT) Commercial Law Department in February 2020.

Physical address
the dti Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria
0002

The seminar will take place as follows:

Website
www.companiestribunal.org.za

The Companies Tribunal (the Tribunal) will host a half day
seminar in partnership with the University of Cape Town's

Date

:

Thursday, 27 February 2020

Time

:

8:30 for 09:00 to 13:00

Venue

:

University of Cape Town

Email
Registry@companiestribunal.org.za
Follow us

More details will be communicated soon, save the date!

@CompaniesT_SA

Companies Tribunal
design and layout: Dumisani Mthalane
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