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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

(PRETORIA) 

 

Case No.: CT001JUN2019 

 

In the matter between: 

 

BELGACOM INTERNATIONAL CARRIER SERVICES  

SOUTH AFRICA (PTY) LTD      Applicant 

 

and 

 

COMPANIES AND INTELLECTUAL PROPERTY  

COMMISSION                         Respondent 

 

Presiding Member    : Lizelle Haskins 

Date of Hearing     : 19 August 2019 

Date of filing additional Heads of Argument : 26 & 28 August 2019 

Date of Decision     : 10 October 2019 

 

DECISION (Reasons and Order) 

 

[1] The defendant issued a compliance notice1 to the plaintiff on 25 January 

2017. In respect of this notice the plaintiff had failed to prepare its annual 

financial statements within six months after the financial year end as required 

in terms of section 30 of the Companies Act 71 of 2008 (the “Act”).  

 

                                                 
1 The respondent may after conducting an investigation in terms of section 169 of the 
Companies Act issue a compliance notice requiring a person to take or cease to take a 
particular step. This is contemplated by section 171 of the Act. 
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[2] The applicant was required to report, within 30 working days from the 

date of the notice, on the steps taken to finalise the preparation of its annual 

financial statements.  

 

[3] The applicant did not provide the  defendant with such a report. 

 

[4] The applicant has however brought an application in terms of section 172 

of the Companies Act 71 of 2008 (the “Act”) wherein the applicant requires 

the Companies Tribunal (the “Tribunal”) to review and set aside the 

compliance notice issued by the respondent in terms of section 171 of the 

Act.2  

 

[5] 
Section 172 reads as follows:  

“(1) Any person issued with a compliance notice in terms of this Act may 

apply to the Companies Tribunal in the case of a notice issued by the 

Commission … or to a court in either case, to review the notice …  

(2) After considering any representations by the applicant and any other 

relevant information, the Companies Tribunal … or a court may confirm, 

modify or cancel all or part of a compliance notice.”  

 

[6] As referred to in the papers and more fully set out during the hearing, 

there are pending proceedings before the North Gauteng High Court, Pretoria 

                                                 
2 A party unhappy with such notice may approach this Tribunal or the Court to review 
such a compliance notice. 
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under case No. 36472/2018, which was launched before the applicant 

approached the Tribunal on 27 May 2019. As I understand:  

 

[6.1] The respondent (applicant in the High Court application), instituted 

proceedings in the North Gauteng High Court in 2018. 

 

[6.2] The respondent seeks relief from the High Court to the effect that the 

Court enforces the compliance notice against the applicant (respondent in the 

High Court application), namely to impose an administrative fine on the 

applicant for non-compliance. 

 

[6.3] The High Court proceedings are in respect of the same compliance 

notice issued by the respondent to the applicant. 

 

[6.4] The High Court proceedings has not yet been finalised. 

 

[7] Concerned that I could not hear the current application and or make a 

finding, I requested the parties to deliver heads of argument dealing with 

whether the Tribunal has jurisdiction to consider the application to set aide 

the compliance notice, in respect of which the respondent has already applied 

to the High Court. 
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[8] The issue of jurisdiction is an issue of law and not of fact and as the 

presiding member, I can raise the issue mero motu. 

 

[9] The parties were allowed time to properly consider and address this 

Tribunal on the issue. I am grateful to the parties for the extensive heads of 

argument filed in respect of the request and the heads of argument filed in 

respect of the application to this Tribunal. 

 

 [10] The applicant contends that this Tribunal has jurisdiction to adjudicate 

upon this matter on, among others, the following grounds: 

 

[10.1] The respondent has consented to the jurisdiction of the Tribunal. 

 

[10.2] The respondent has waived its right to raise the Tribunal’s lack of 

jurisdiction as a defence. 

 

[10.3] The Act imbues the Tribunal with jurisdiction. 

 

[10.4] The Tribunal is not permitted to consider any objection to it 

jurisdiction in these circumstances. 
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[11] The respondent contends that the Tribunal has no jurisdiction to hear 

this matter, as the High Court proceedings precede the referral of the matter 

to this Tribunal on the following grounds: 

 

[11.1] The Tribunal does not have the jurisdiction to determine whether or 

not the compliance notice was lawfully issued. 

 

[11.2] The relevant hearing the Section 175 application is the High Court 

who is empowered to make finding in terms of Section 172. 

 

[11.3] The Tribunal making a finding will have an impact on the proceedings 

before the High Court.  

 

[11.4] The conduct of the Applicant is a factor which the High Court must 

determine and that falls within the exclusive jurisdiction of the High Court. 

 

[11.5] The Applicant should have approached the High Court by means of a 

counter-application and not have approached the Companies Tribunal for 

setting aside of the compliance notice. 

 

[12] The Tribunal’s establishment is at the outset statutorily acquired. In this 

regard section 193 (1) of the Act to the extent relevant reads as follows:  
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“There is hereby established a juristic person to be known as the 

Companies Tribunal, which 

(a) Has jurisdiction throughout the Republic;...  

(c) must exercise its functions in accordance with this Act...”  

 

[13] The Tribunal is therefore a juristic person established in terms of section 

193
 
of the Act. The Tribunal is a creature of the aforementioned statute.  

 

[14] The functions of this Tribunal are set out in section 195 of the 

Companies Act, which reads as follows:  

“(1) The Companies Tribunal, or a member of the Tribunal acting alone 

in accordance with this Act, may- 

(a) adjudicate in relation to any application that may be made to it in 

terms of this Act, and make any order provided for in this Act in 

respect of such an application;  

(b) assist in the resolution of disputes as contemplated in Part C of 

Chapter 7; and 

(c) perform any other function assigned to it by or in terms of this Act, or 

any law mentioned in Schedule 4.”  

 

[15] The Tribunal was allocated functions which include review of 

administrative decisions of the respondent.  

 

[15.1] The Tribunal does not generally serve as the reviewing body of the 

respondent’s actions or decisions.  
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[15.2] In some instances, there is concurrent jurisdiction with the High Court.  

 

[15.3] There also instances where this Tribunal does not have jurisdiction or 

involvement over the decisions or activities of the respondent, but the High 

Court.  

 

[16] Therefore, what has to be determined is whether the relief sought by the 

applicant falls within the area indicated by the Act as falling within the 

jurisdiction of the Tribunal.  

 

[16.1] The High Court has exclusive jurisdiction to impose an administrative 

fine, while the High Court and the Tribunal enjoy concurrent jurisdiction to 

review and set aside the compliance notice. 

 

[16.2] The respondent correctly approached the High Court to enforce the 

compliance notice by imposing an administrative fine. 

 

[16.3] What the applicant seeks to do is request the Tribunal to set aside that 

compliance notice that the High Court is requested to enforce. 

 

[17] This is were my difficulty arises; can I consider the applicants 

application to review and set aside the compliance notice when the High 
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Court has first been requested by the respondent to enforce the same 

compliance notice? 

 

[18] I am reminded of the doctrine of lis pendens (‘dispute elsewhere 

pending’). At the heart of the doctrine is that, if two courts were to hear the 

same dispute involving the same parties on the same subject matter, it is 

possible that they would reach different decisions. As such, a court may 

refuse to exercise jurisdiction when there is parallel litigation pending in 

another court or forum. 

 

[19] In Nestle (South Africa) (Pty)Ltd v Mars Inc the court held that: -  

“the defence of lis alibi pendens shares features in common 

with the defence of res judicata because they share the 

common underlying principles that there should be finality in 

litigation. Once a suit has been commenced before a tribunal 

competent to adjudicate upon it, the suit should, generally, be 

brought to a conclusion before that tribunal and should not be 

replicated.” 

 

[20] Similarly, in Caeserstone Sdot-Yam Ltd v The World of Marble and 

Granite CC the court held that: 

“As its name indicates, a plea of lis alibi pendens is based on 

the proposition that the dispute (lis) between the parties is 

being litigated elsewhere and therefore it is inappropriate for 

it to be litigated in the court in which the plea is raised. The 

policy underpinning it is that there should be a limit to the 
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extent to which the same issue is litigated between the same 

parties and that it is desirable that there be finality in 

litigation. The courts are also concerned to avoid a situation 

where different courts pronounce on the same issue with the 

risk that they may reach differing conclusions. It is a plea that 

has been recognised by our courts for over 100 years.” 

 

[21] The Court went further to state: 

“Voet said that there are three requirements for a successful 

reliance on a plea of lis pendens. They are that, the litigation 

is between the same parties; that the cause of action is the 

same; and, that the same relief is sought in both.” 

 

[22] The principles outlined in Nestle and Caesarstone are critical in guiding 

the Tribunal on this aspect, as they have in the judicial courts.  

 

[23] In order for lis pendens to succeed there are four requirements that have 

to be complied with, namely, that there be pending litigation, between the 

same parties, based on the same cause of action and in respect of the same 

subject matter: 

 

[23.1] The applicant concedes that the respondent has commenced 

proceedings in the North Gauteng High Court, Pretoria. 

 

[23.2] The respondent cites the applicant and seeks relief against the 

applicant. 
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[23.3] The respondent bases its relief against the compliance notice it issued 

on 25 January 2017 to the applicant, wherein the applicant failed to comply. 

The respondent therefore requests the High Court to enforce the compliance 

notice by icing an administrative fine against the applicant. 

 

[23.4] The applicant has brought this application to the Tribunal to set aside 

that compliance notice. 

 

[23.5] I find that it can be reasonably concluded that the applicants 

application is in respect of the same parties on the same dispute and fact and 

based on the same cause of action and in respect of the same subject matter. 

 

[24] It is therefore my view that the subject matter, cause of the dispute and 

facts in the respondent’s claim in the High Court, and that of the matter 

presently before the Tribunal is substantially the same, in material respects. 

 

[25] As such the Tribunal under these circumstances does not have the 

requisite jurisdiction and capacity to make a finding on whether to set aside 

the compliance notice. 
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ORDER 

 

[26] The Tribunal has no jurisdiction and the matter cannot proceed towards 

the determination of the merits of the application.  

 

[27] My ruling consequently constitute the end of these proceedings. 

  

In the premises the following order is made:  

 

a) the application is dismissed.  

 

 

Lizelle Haskins 

Companies Tribunal Member 

10 October 2019 

 

Appearances:  

 

For the Applicant   : Adv Luke Choate 

Instructed by    : Bowman Gilfillan Inc 

 

For the Respondent   : Adv Janse Van Rensburg 

Instructed by    : State Attorney 

  


