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Introduction 

[1]  On 30 October 2012 the applicant was issued a licence for the operation of 

electricity or energy generation facility by the National Energy Regulator of South Africa 

(NERSA). The licence is in terms of the provisions of the Electricity Regulation Act 4 of 

2004 (Electricity Regulation Act) and for a period of 20 years.  

 

[2] The applicant is a private company incorporated on 14 April 2011, almost a year 

and half before acquiring its licence. It appears to be operating from (and its address of 

registered office is in) the Port Elizabeth area. The applicant, in terms of its licence, will 

conduct an “onshore wind farm” in the Coega area of the Nelson Mandela Bay 

Metropolitan Municipality.1  

 

[3] In this application it is submitted that the applicant has in two of the previous five 

years reached a public interest score of above 500 points, as calculated in terms of 

regulation 26(2) of the Companies Regulations, 2011 (the Companies Regulations).2 The 

applicant submits, in terms of this application, that it would satisfy this Tribunal to grant 

it an exemption from the requirement to appoint a social and ethics committee under the 

provisions of section 72(5)(b), alternatively section 72(5)(a), both of the Companies Act 

71 of 2008 (the Companies Act).3 As it is the case with cases under the applicable 

provisions this application is unopposed.4 

                                                 
1 See par 1 on p 1 of the decision by NERSA regarding the applicant made at a meeting held on 30 October 

2012.  
2 See footnote 5 below, for a reading of regulation 26(2) of the Companies Regulations, 2011. 
3 Section 72(5) of the Companies Act reads: “(5) A company that falls within a category of companies that 

are required in terms of this section and the regulations to appoint a social and ethics committee may apply 

to the Tribunal in the prescribed manner and form for an exemption from that requirement, and the 

Tribunal may grant such an exemption if it is satisfied that - (a) the company is required in terms of other 
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The case or submissions for an exemption 

General 

[4] As already stated, the applicant says it has reached a public interest score of above 

500 points, contemplated by regulation 26(2).5 The applicant exceeded the 500 points, 

due to largely its third party liability (which gradually increased from 865 in 2014 to 875 

in 2018) and a contribution from points accumulated due to its annual turnover (being 

262 points in 2017 and 261 points in 2018).6 Therefore, as correctly submitted by the 

applicant, it is indeed required by regulation 437 to appoint a social and ethics committee 

(SEC).  

 

                                                                                                                                                 
legislation to have, and does have, some form of formal mechanism within its structures that substantially 

performs the function that would otherwise be performed by the social and ethics committee in terms of 

this section and the regulations; or (b) it is not reasonably necessary in the public interest to require the 

company to have a social and ethics committee, having regard to the nature and extent of the activities of 

the company.” 
4 The Companies Act and Companies Regulations do not require notice or joinder of other persons or 

entities for purposes of the application for an exemption.  
5 Regulation 26(2) reads as follows in the material part: “For the purposes of regulations 27 to 30, 43… 

every company must calculate its ‘public interest score’ at the end of each financial year, calculated as the 

sum of the following: — (a) a number of points equal to the average number of employees of the company 

during the financial year; (b) one point for every R 1 million (or portion thereof) in third party liability of 

the company, at the financial year end; (c) one point for every R 1 million (or portion thereof) in turnover 

during the financial year; and (d) one point for every individual who, at the end of the financial year, is 

known by the company–– (i) in the case of a profit company, to directly or indirectly have a beneficial 

interest in any of the company’s issued securities…” 
6 See table under par 9 of the supporting affidavit. 
7 Regulation 43(5) reads as follows in the material part: “(5) A social and ethics committee has the 

following functions: (a) To monitor the company’s activities, having regard to any relevant legislation, 

other legal requirements or prevailing codes of best practice, with regard to matters relating to - (i) social 

and economic development, including the company’s standing in terms of the goals and purposes of–– (aa) 

…(cc) the Employment Equity Act; and (dd) the Broad-Based Black Economic Empowerment Act; (ii) 

good corporate citizenship, including the company’s–– (aa) promotion of equality, prevention of unfair 

discrimination, and reduction of corruption; (bb) contribution to development of the communities in which 

its activities are predominantly conducted or within which its products or services are predominantly 

marketed…(iii) the environment, health and public safety, including the impact of the company’s activities 

and of its products or services; (iv) consumer relationships, including the company’s advertising, public 

relations and compliance with consumer protection laws; and (v) labour and employment, including–– (aa) 

…(bb) the company’s employment relationships, and its contribution toward the educational development 

of its employees; (b) to draw matters within its mandate to the attention of the Board as occasion requires; 

and (c) to report, through one of its members, to the shareholders at the company’s annual general meeting 

on the matters within its mandate.” [underlining added for emphasis] 
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[5] The applicant seeks exemption from appointing a SEC on two alternative fronts. 

Firstly, on the basis that bearing in mind the nature and extent of its activities it is not 

reasonably necessary in the public interest for the applicant to appoint a SEC.8 Secondly 

or alternatively, that “the [a]pplicant already substantially performs the function of a 

Social and Ethics committee by complying with other legislation and contractual 

requirements”.9  

 

Alternative claim based on section 72(5)(a) 

[6] For reasons that would become obvious below, I will start with the alternative 

ground for an exemption, based on section 72(5)(a).  

 

[7] In terms of this provision, the granting of an exemption will be considered on the 

ground that an applicant company is required in terms of other legislation to have (and 

does have) some form of formal mechanism within its structures that substantially 

performs the social and ethics committee function. The functions of a SEC are set out 

under regulation 43(5).10  

 

[8] The applicant submits that, in terms of its licence, it has some “economic 

development commitments” set out in the Implementation Agreement concluded with the 

Department of Energy of the Republic of South Africa (the Department),11 which 

                                                 
8  See section 72(5)(b). For a reading of section 72(5)(b) of the Companies Act, see footnote 3 above. 
9 See Form CTR 142 or notice of motion to the application (dated 16 July 2019 by the applicant and date 

stamped 18 September 2019 by the registrar of this Tribunal). See also section 72(5)(a), quoted at footnote 

3 above. 
10 See footnote 7 above, for a reading of regulation 43(5). 
11 The Implementation Agreement was concluded on 09 May 2013 pursuant to the Renewable Energy 

Independent Power Producer Procurement Programme. 
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includes “job creation obligations”; “local content obligations” and “socio-economic 

obligations”.12   

 

[9] This may well be so. But the so-called commitments, even if they are contractual 

and/or legislative commitments, fall far short of the full spectrum of the functions of a 

SEC stipulated under regulation 43(5).13 The provision enjoins a SEC to execute all 

matters within its mandate. Clearly, the applicant’s mentioned commitments do not 

traverse all relevant areas.  

 

[10] Further, the applicant has not shown that there is in existence a “form of formal 

mechanism within its structures” responsible to perform the so-called “economic 

development commitments”, even if one were to assume for a moment that the so-called 

“commitments” suffice. The applicant does not say how “the [Implementation 

Agreement] creates a formal mechanism which substantially performs the same functions 

… as a SEC”.14 The “form of formal mechanism within [the applicant’s] structures” 

envisaged by the provision will variably be in the form of a committee or structure of the 

board of directors of the applicant. To comply with this provision one will have to furnish 

details of the “form of formal mechanism”, including how it is constituted. In terms of 

regulation 43(5)(b) the SEC (if appointed) or the form of formal mechanism within an 

exempted applicant’s structures is expected to draw the attention of the board of directors 

to matters within its mandate. The feasibility of the mechanism or set-up suggested by the 

                                                 
12 See par 20 of the supporting affidavit. 
13 See regulation 43(5) quoted in footnote 7 above. 
14 See par 23 of the supporting affidavit. 



 6 

applicant - under the accompanying paucity of information - with respect, is impossible 

without the relevant provisions being rendered a farce. 

 

[11] Also, there is no indication that such form of formal mechanism, if in existence 

within the applicant’s structures, is in terms of the requirements of other legislation (than 

the Companies Act). One can accept that the applicant is required to perform the so-

called “economic development commitments” in terms of the provisions of the Electricity 

Regulation Act. This, in the hypothesis, would be the other legislation envisioned in 

section 72(5)(a). But this will only be part compliance with what is required by section 

72(5)(a).  

 

[12] This provision requires that “the form of formal mechanism within [an 

applicant’s] structures” be required in terms of other legislation and not the performance 

of functions or subject matters or “economic development commitments”. Informally put, 

it is the driver (read formal mechanism within structures) and not the vehicle (read the 

performance of functions or subject matters or “economic development commitments”) 

that has to exist in terms of other legislation. Therefore, part of section 72(5)(a) is not 

satisfied and, thus, reliance on this provision does not avail the applicant.15  

     

 

 

 

                                                 
15 See JT Ross (Pty) Ltd (case number: CT007Feb2016), Companies Tribunal, decided on 16 March 2016; 

Vinpro NPC (case number: CT021Jul2018), Companies Tribunal, decided on 31 July 2018. These and 

other decisions of this Tribunal are accessible through the website: www.companiestribunal.org.za. 
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Claim (main claim) based on section 72(2)(b) 

[13] With the above outcome, the remaining ground for possible exemption in the 

applicant’s case is located in section 72(5)(b).16  

 

[14] The following extract from the supporting affidavit of the applicant, deposed to 

by a director of the applicant, made for the relief sought in this regard, is material: 

 

“SECTION 75(2)(B): NATURE AND EXTENT OF ACTIVITIES OF THE 

COMPANY 

10. The Applicant is a ring-fenced special purpose company that was established and 

operates under the Department of Energy’s Renewable Energy Independent 

Power Producer Procurement Programme (the “REIPPPP”) with the sole 

purpose of undertaking the construction, completion, ownership and operation of 

a …wind and energy generation facility located … North of Port Elizabeth (the 

“Project”). 

 

11. The Applicant has been granted, by the Energy Regulator, and currently holds an 

electricity generation licence permitting it to operate, generate and sell energy 

from the Project (the “Licence”), which was issued in accordance with the 

provisions of the Electricity Regulation Act, 4 of 2006 (the “Electricity 

Legislation”) … 

 

12. For the purpose of operating the Project, the Applicant has, inter alia. 

12.1. entered into a 20-year Power Purchase Agreement with Eskom Limited … 

in terms of which the Applicant will sell the energy generated under the Licence 

to Eskom Limited (the “PPA”); 

12.2. entered into a 20-year Implementation Agreement with the Department of 

Energy … in terms of which the Department of Energy has authorised the 

Applicant to undertake the Project subject to certain terms and conditions (the 

“IA”) …; and  

12.3. entered into financing agreements with third party lenders on a project 

finance basis (the “Financing and Agreements”). 

 

13. The nature and extent of the activities of the Applicant are limited to operating 

the Project subject to the terms and conditions set out in the Licence, IA and PPA 

and in accordance with the Electricity Legislation.  

 

                                                 
16 In the heading for this part of the application is made inadvertently to section 75(2), as opposed to section 

72(5), but I will let nothing turn on this. 
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14. Having regard to the limited nature and extent of the activities of the Applicant, 

the following matters are to be considered in respect of the Applicant’s ‘public 

interest score’:  

14.1. the Applicant does not have any employees and therefore does not score 

and points in terms of regulation 26(2)(a). Furthermore, it is not 

envisaged that the Applicant will ever have any employees as same is not 

required for the operation of the Project which is wholly outsourced in 

accordance with the limitations set out in the IA; 

14.2. the Applicant scores the vast majority of its points in terms of regulation 

26(2)(b) however, these points are attributable to third-party senior debt 

in terms of the Financing Agreements. In terms of the Financing 

Agreements, the third-party senior debt will decrease, and consequently 

so will the points scored in terms of regulation 26(2)(b), over the life of 

the Project. Based on the estimated repayment profile, it is estimated that 

this third-party debt will be completely repaid within the next 10 years 

(Dec 2029), whereafter, the Company will not be allocated any points 

based on third party liability;  

14.3. the Applicant scored 261 points in terms of regulation 26(2)(c) however 

the revenue of the Applicant is limited by the capacity of the Project 

(which is defined and set out in the Licence) and the terms of the PPA 

(which sets out the price at which energy will be purchased from the 

Applicant). There is no scope to increase the revenue of the applicant 

(save for in line with annual increases set out in the PPA) as the terms of 

the Licence, PPA and IA do not allow such an expansion and same 

would not be part of the purpose of the Project;  

14.4. …  

 

15. The Applicant is special purpose, ring fenced vehicle established for the purpose 

of undertaking the Project on the basis of project financing.  

 

16. It is clear from the above that the Applicant has been established for the specific 

purpose referred to above and does not, nor will it in the future, have the scope to 

grow its business and increase its exposure to the public, outside of what has 

already been authorised in terms of the Licence, IA and PPA. It is furthermore 

envisaged that after the life of the Project, the Applicant will be wound-up as it 

will no longer serve any purpose.  

 

17. The Applicant is therefore limited in its nature, scope and life-time and will 

inevitably, and by design, not meet the requirements of regulation 43(1)(c) for 

the life of the Project, despite the nature and scope of the Applicant’s business 

not changing over the life of the Project. The fact that the Applicant has met the 

requirements of regulation 43(1)(c) is a temporary state, linked directly to the 

senior debt procured to fund construction and of the Project, and will inevitable 

[sc. inevitably] cease to be the case going forward.”17 
    

 

 

                                                 
17 See pars 10-17 of the supporting affidavit. 
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[15] I review the essence of the above quoted submissions against the applicable legal 

principles under the next subheading.  

 

Submissions and applicable legal principles (analysed) 

[16] As appearing above, to support its case for an exemption based on section 

75(2)(b), the applicant, in the main, submits that the applicant is the so-called “ring 

fenced” company;18 has no employees and its business is outsourced.  

 

[17] It is further explained that the applicant reached the trigger or benchmark of over 

500 points in its public interest score, due to its debt or liability towards third parties, 

which is expected to decrease in the next 10 years. Further that its revenue, hovering 

around 262 points in the last three years, is expected to remain significantly unchanged in 

the future, save for annual price increments in the project.  

 

[18] But, with respect, the requirement to appoint a SEC goes beyond these, I hasten to 

point out. I have already alluded to the fact that regulation 43(5) sets out the function or 

mandate areas of a SEC in companies. Reference to the functions of the SEC in 

regulation 43(5) is a useful guide in determining whether or not the application for an 

exemption passes the muster, particularly one based on the nature and extent of the 

activities of the company.  

 

                                                 
18 A “ring fenced company” is a company whose memorandum of incorporation “contain any restrictive 

conditions applicable to the company, and any requirement for the amendment of any such condition in 

addition to the requirements set out in section 16 [or] prohibit the amendment of any particular provision of 

the Memorandum of Incorporation”. See sections 15(2)(b) and (c). 
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[19] The SEC monitors activities of the company, on the bases of relevant legislation; 

legal requirements or prevailing codes of best practice, on matters regarding “(i) social 

and economic development [mostly to do with employment equity and broad-based black 

economic empowerment] …; (ii) good corporate citizenship [to do with the public; 

communities surrounding the areas of the company’s product or marketing reach and 

charitable endeavours] …; (iii) the environment, health and public safety, including the 

impact of the company’s activities and of its products or services; (iv) consumer 

relationships …; and (v) labour and employment [to do with employee development and 

working conditions]”.19  

 

[20] Consequent to its monitoring, as contemplated in regulation 43(5)(a), the SEC has 

to, when necessary, “draw matters within its mandate to the attention” of the board of 

directors of the company,20 and report, through one of its members, on its activities to the 

shareholders constituted as annual general meeting.21 

 

[21]  To its credit the applicant was alive to the provisions of regulation 43(5), as 

clearly appearing from its submissions.22 It is submitted that the nature and extent of its 

activities “are limited to operating the Project” in terms of the licence, Implementation 

Agreement and the Power Purchase Agreement with Eskom.23 The applicant does not, 

now or in the future, have the authority to grow its business and, therefore, increase its 

public reach beyond what it currently is, it is further submitted. 

                                                 
19 See regulation 43(5)(a), quoted in footnote 7 above. 
20 Regulation 43(5)(b). 
21 Regulation 43(5)(c). 
22 See par 14 above. 
23 See par 12 of the supporting affidavit. 
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[22] However, despite the abovementioned submissions there are what I consider 

shortcomings in the applicant’s papers.  

 

[23] Firstly, there are no financial documents to corroborate the calculation of the 

applicant’s public interest score or part thereof, particularly for the two material financial 

years. This does not amount to doubting the honesty of the applicant’s functionaries or 

the veracity of the information supplied, but the material relied upon has to be included in 

the papers. There are mechanisms to secure confidentiality of documents or material in 

documents, should such concerns exist.24  

 

[24] Secondly, there is nothing explaining the nature and extent of the outsourcing of 

the project (or the applicant’s activities). Only a bald statement is ventured in this regard. 

The outsourcing will not, without more, relieve the applicant (as the outsourcer) of its 

obligations, as the other party’s (as the outsourcee’s) involvement is only contractual and 

limited to the relationship with the applicant. At best, such a party will be an agent of the 

applicant.  

 

[25] Thirdly, the applicant has merely submitted that a full environmental impact 

assessment was done and approved by the Department and that the Department’s 

inspection rights are extant. This, with respect, misses the point of the role played by a 

                                                 
24 See section 212 of the Companies Act. 
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SEC: self-monitoring.25 There is no attempt to explain whether such assessments will 

extend to “health and public safety” issues, contemplated under regulation 43(5)(iii). 

 

[26] Fourthly (arising from the concern immediately above), the applicant has not 

explained, beyond Eskom, how its services or products will impact the ultimate 

consumers or members of the public. It may be the applicant’s case that there will be no 

such impact, but it does not suffice to simply state that Eskom is the only purchaser. 

Clearly Eskom will not be the user or the only user of the applicant’s products. There will 

no doubt be a multitude of other consumers. The applicant ought to have explained why 

(should this be its case) the public or users will not be impacted health-wise or in terms of 

public safety by the company’s activities or produce. 

 

[27] Fifthly, the relevance of the bulky attachments to the determination to be made it 

is not explained. This Tribunal cannot be expected to make a determination by trawling 

bundles of unindexed or paginated documents whose relevance to the determination is 

not adequately explained.26 Yes, some of the concerns raised above may be resolved by 

reading the attached material. But, with respect, such Robinson Crusoe-like expedition is 

unwarranted and should be avoided.  

                                                 
25 See regulation 43(5)(a). See generally Havenga M The Social and Ethics Committee in South African 

Company Law 2015 THRHR 285; Gwanyanya M The South African Companies Act and the realization of 

Corporate Human Rights Responsibilities 18 Potchefstroom Elec. L.J. 3101 2015; Delport P and Vorster Q 

Henochsberg on the Companies Act 71 of 2008 (Lexisnexis online version, accessed on 30 September 

2019) at 280-286; Manamela K Social and Ethics Committee: Application for an exemption, Without 

Prejudice May 2014 at 14-16. 
26 See Swissborough Diamond Mines (Pty) Ltd and Others v Government of the Republic of South Africa 

and Others 1999 (2) SA 279 (T) at 324F; 

Minister of Land Affairs and Agriculture v D & F Wevell Trust [2007] ZASCA 153; 2008 (2) SA 184 (SCA

). These authorities are reliable, despite their subject matter being in respect of an opposing party in 

litigation. 
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Conclusion and order 

[28] The abovementioned shortcomings are critical for this application. The applicant 

ought to have addressed the relevant issues raised to enable this Tribunal to determine 

this application on an informed basis.   

 

[29] Although I am dissatisfied with the material in the application, this is not a 

finding on whether the applicant should have or not have a social and ethics committee. I 

will avoid dismissing the application on the merits simply due to the fact that a fishing 

expedition in the material for this application, possibly supplemented, may reveal that the 

applicant ought to be exempted from the requirement to appoint a SEC under the 

provisions of section 72(5)(b). Therefore, the applicant, if so minded or advised, may 

against paying attention to the concerns raised above, bring a fresh application. But I 

should not be understood to be saying that any such application brought by the applicant 

before this Tribunal, either as constituted by myself or one or more of my fellow 

members, is guaranteed of success.  

 

[30] In the result,  

a) the application is refused, only for the reasons stated above. 

 

_________________________    

Khashane La M. Manamela (Mr.)     

Member, Companies Tribunal 

30 September 2019 


