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INTRODUCTION 

 
[1]    The applicant applies to the Companies Tribunal (“Tribunal”) for an order that 

the respondent be removed as director of Bevmart (Pty)Ltd (2016/309903/07) 

(“Bevmart”). 

 
 

BACKGROUND 

 
[2]  The applicant is Anthony Moshwane Lebese. 
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[3]  The respondent is Elliot Dudu Thibela. 

[4] The gist of the application by the applicant is that the respondent, who is a 

director of Bevmart, does not respond to company correspondence and as one 

of the two directors in Bevmart, it makes managing the affairs of Bevmart 

impossible. 

[5]  The applicant attempted to convene a meeting of the board on 9 December 

2017 to remove the respondent as director. The respondent did not attend the 

board meeting and the respondent attempted to pass a resolution, as sole 

director at the meeting, to remove the respondent as director. 

[6] Another attempt was made to remove the respondent by way of a “special 

meeting” held on 17 March 2018. It is not clear whether this was a company 

meeting of a board meeting, but the “meeting attendance register” indicates that 

those present or absent were directors, which indicates that it was purported to 

be a board meeting. At this meeting it was again attempted to remove the 

respondent as director. 

[7] There is no copy of the Memorandum of Incorporation setting out the 

requirements as to the quorum and/or majority required at a board meeting. It 

is, however doubted, whether a single director of a board of two directors will 

be a quorum or will be able to take a resolution on behalf of the company. 

Authorities on this abound and it is not necessary to traverse those. A reference 

to the very recent  Mouton v Park 2000 Development 11 (Pty) Ltd and Others 

and related matters [2019] JOL 45191 (WCC) should suffice. Even if both 

directors were present at the meeting, a dismissal would not have been 

possible for obvious reasons and also because it is precluded by section 71 (3) 

of the Companies Act 71 of 2008 (“Companies Act”/ “Act”). 

[8] Attempts to effect the “removal” in the records of the CIPC with the lodging of a 

CoR 39 was, predictably, unsuccessful.  

[9]  The applicant, according to an affidavit of 28 April 2019, apparently lodged 

various applications, presumably with the Tribunal. He then filed another on 

CTR 142 on 9 May 2019 with the supporting affidavit, but some of the 
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supporting documents are merely referred to without indicating the contents 

thereof and not in the form of an affidavit and/or verified as true and correct 

copies of the original.  

[10] The application and supporting documents were apparently delivered by email 

to the respondent on 13 May 2019. The email indicates various attachments, 

but the content of the attachments are not included in the documents.  

[11] There is no indication that the addresses of the respondent are those as per 

the records of the Companies and Intellectual Property Commission (“CIPC”) 

or where the applicant obtained those addresses and the veracity thereof. 

[12] According to an extract if the share register of Bevmart, the applicant is the sole 

shareholder and holds 1,000,000 shares.  

[13] The applicant apparently also attempted a “decision as sole shareholder” to 

dismiss the respondent (see email dated 14 November 2017). 

[14] On 9 August 2019 the applicant lodged a CTR 145 with the Tribunal, applying, 

apparently, for a default order for the removal of the respondent as director of 

Bevmart. 

     

APPLICABLE LAW 

 
[15] The applicant applies to the Tribunal for the removal of the respondent as director, 

apparently  in terms of section 71 (8) of the Companies Act. Although the applicant 

did not identify section 71 (8), it is clear from the facts that the particular section is 

relevant: Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism 

and Others 2004 (4) SA 490 (CC). 

 

[16] However, due to the reasons for the decision as below, it is not necessary to discuss 

section 71 (8). 
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EVALUATION 

 

[17]  The applicant is the sole shareholder in Bevmart and one of two directors. 

[18] In this case it would mean that both directors must agree to pass a valid 

resolution, which would, under these circumstances, not have been possible.  

[19] The dismissal of a director by board resolution is in any case also only possible 

in terms of section 71 (3) if the company has more than two directors.  

[20] The purported attempts of calling and holding of meetings of directors were 

therefore futile from the beginning, as there are only two directors and section 

71 (3) does not apply. 

[21]  A director or shareholder can apply to the Tribunal in terms of s 71 (8) if the 

company has less than three directors, as in this case. 

[22] However, the first respondent owns all the shares in Bevmart.  

[23] Section 71 (1) makes it clear that a majority vote is sufficient to dismiss a 

director. However, the director who is to be dismissed has the right to make 

representation in such an event (section 71 (2)). 

[24] Section 57 (2) provides: 

“If a profit company, other than a state-owned company, has only one 

shareholder— 

 (a) that shareholder may exercise any or all of the voting rights pertaining to 

that company on any matter, at any time, without notice or compliance with any 

other internal formalities, except to the extent that the company’s Memorandum 

of Incorporation provides otherwise; and 

(b) sections 59 to 65 do not apply to the governance of that company.” 

[25] The right to make representations in terms of section 71 (2) is not an internal 

formality and sole ownership of shares would not entitle the shareholder to 

apply section 57 (2) and exclude section 71 (2). For this reason alone the 

“decision as sole shareholder” to dismiss the respondent (see email dated 14 
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November 2017) without the notice as required in section 71 (2) is not effective. 

See also Pretorius and Another v Timcke and Others (15479/14) [2015] 

ZAWCHC 215 (2 June 2015) in a different context, respect of the content of the 

notice. 

[26] In any case, only sections 59 to 65 in respect of the governance of companies, 

i.e. notice of meetings and proceedings at meetings do not apply if one 

shareholder holds all the shares, such as in this case. Section 71 (2) is not 

excluded. 

[27] It would have been fairly straightforward for the applicant to follow the 

prescriptions of sections 71 (1) and (2) to dismiss the respondent and to file the 

resolution and supporting documents as required by CIPC Practice Note 3 of 

2016. 

[28] It is not open for an applicant to apply for relief from the Tribunal if he/she could 

have achieved the same result by merely applying the basic principles of 

company law and the provisions of the Companies Act.  

[29] Even if I am wrong in this respect, the deficiencies in the application (see paras 

[9], [10] and [11] above), would preclude the Tribunal from granting relief in this 

instance. 

 
 

ORDER 

 
[30] The application is dismissed. 

 

 
Prof P.A. Delport 
COMPANIES TRIBUNAL: MEMBER 
25 September 2019 


