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Introduction  

[1] The applicant is a proprietor of the trade mark “FLEX PAY”. In this application 

the applicant objects to the respondent’s name or the inclusion of the word or words 

“FLEXPAY” in the respondent’s name. The applicant claims that the respondent’s name 

is inconsistent with the provisions of the Companies Act 71 of 2008 (the Companies Act) 

in respect of its trade mark. The respondent ought to be directed to change its name to 

one satisfying the requirements of the Companies Act.  

 

[2] The application is unopposed. And there may be a good reason for this. There are 

significant issues surrounding the service of the application on the respondent. After the 

matter was allocated to me, I caused to be sent to the applicant - through its attorneys of 

record - a note or letter (through the office of the Registrar). The note or letter enquired 

about the manner or method employed by the applicant for service or delivery of the 

application on the respondent. The applicant responded to the query. I will deal with this 

immediately after a brief narration of the facts in the background to this matter. The 

background will only be to the extent that same is relevant for the order that would 

ultimately be made herein. 

 

Brief relevant background 

[3] Notably both parties are incorporated and registered private companies. The 

applicant was registered in 2007 (on 05 May 2007) whereas the respondent was 

registered in 2018 (on 22 January 2018).  
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[4] The applicant’s registered office address is in Bryanston, Johannesburg and the 

respondent’s is in Crawford, Cape Town. The respondent’s registered office address is 

the same as its postal address. And the same address is shared with one of the 

respondent’s directors, Lebogang Miya, as her/his postal address and residential address. 

The respondent has two directors. The other director is Vuyisa Qabaka. The latter’s 

postal address and residential address are also the same and located in Tokai, Western 

Cape.  

 

[5] As stated above, the applicant is the proprietor of the trade mark “FLEX PAY”, 

which is registered in respect of goods and/or services in classes 9 and 36. These classes 

are in respect of the goods and/or services like smartcards and mobile phones (in class 9)1 

and financial, insurance and credit card services (in class 36).2  

 

[6] This being a request for default order3 not much is said or known about the 

respondent. It may also be due the fact that the respondent was recently registered in 

January 2018 and, therefore, arguably a start-up business. According to the applicant it 

became aware of the existence of the respondent on 17 November 2018. The applicant 

does not disclose the origin or source of its awareness in this regard. After the applicant 

became aware of the existence of the respondent, it notified its attorneys.   

 

                                                 
1 See annexure “FA4” on indexed pp 48-49. 
2 See annexure “FA4” on indexed pp 45-48. 
3 See par 11 below, for a reading of Regulation 153 of the Companies Regulations, 2011. 
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[7] The attorneys reportedly conducted a search from the records of the Companies 

and Intellectual Property Commission or the CIPC, ostensibly to verify the circumstances 

regarding registration of the respondent.  

 

[8] Later, on 05 December 2018, the applicant’s attorneys attempted to deliver a letter 

of demand on the respondent’s address of registered office, but in vain. The sheriff 

returned a non-service as it was unable to serve the letter. The premises at the service 

address were occupied by a different person. The tenant or person then occupying the 

premises on the address had no knowledge of the respondent. The occupant had then 

been occupying the premises from September 2017. I hasten to point out that this date 

precedes the date of registration of the respondent (i.e.22 January 2018).4 Attempts to 

serve another letter of demand on the two directors of the respondent were also not 

successful. This application, therefore, became inevitable. 

 

Request for default order and proof of service of the application 

[9] In April 2019, the applicant caused this application to be issued. After the expiry 

of the period allowed for delivery of an answer by the respondent,5 the applicant filed a 

request for default order.  

 

[10]  A request for default order is in terms of Regulation 153 of the Companies 

Regulations, 2011 (the Companies Regulations).  

                                                 
4 See annexure “FA3” on indexed pp 43-44. 
5 Regulation 143 of the Companies Regulations, 2011 reads in the material part: “(1) Within 20 business 

days after being served with … an application, that has been filed with the Tribunal, a respondent who 

wishes to oppose the … application must – (a) serve a copy of an Answer on the initiating party; and (b) 

file the Answer with proof of service.” 
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[11] Regulation 153 of the Companies Regulations reads in the material part: 

 

“(1) If a person served with an initiating document has not filed a response within the 

prescribed period, the initiating party may apply to have the order, as applied for, issued 

against that person by the Tribunal.  

(2) On an application in terms of sub-regulation (1), the Tribunal may make an 

appropriate order –  

(a) …; and  

(b) if it is satisfied that the notice or application was adequately served.  

(3) Upon an order being made in terms of sub-regulation (2), the recording officer must 

serve the order on the person described in subsection (1) and on every other party.” 

 

 

[12] From a reading of Regulation 153(2)(b), quoted above, it is clear that this 

Tribunal, among others, ought to be satisfied that the application was adequately served 

before granting the default order. 

 

[13] The applicant says the application was served on the respondent on 23 April 2019 

by email.6 The applicant submits that it used two email addresses reflected on the 

respondent’s Memorandum of Incorporation (the MOI). The applicant only received 

proof of delivery of the email on the one address.7 But nothing will really turn on the 

latter aspect. 

 

[14] A copy of the MOI was furnished with the response to the query referred to 

above.8 The material part of the query reads: 

 

                                                 
6 See par 4.2 of the affidavit in support of the request for default order on indexed p 5; annexure “TW4” on 

indexed p 140. 
7 See annexure “TW4” on indexed p 140. 
8 See par 2 above and the query in terms of the letter by the Registrar of this Tribunal to the applicant dated 

29 July 2019. 
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“1.1. Where did the applicant … obtain the email address reflected on annexure 

“TW4”?  

 

 

1.2. Is it [the applicant’s] assertion that the address referred to in [1.1] is the address 

of the respondent company, and, if so, why?  

 

 

1.3. Is it [the applicant’s] assertion that the address referred to in [1.1] is a valid 

method of delivery of documents as stated under Table CR 3 of Annexure 3 to 

the Companies Regulations, 2011 and, if so, why?”9   

 

[underlining added for emphasis] 

 

 

[15] The following is the material part of the respondent’s response to the query: 

 

“AD PARAGRAPH 1 

2.  The Applicant obtained the email addresses of the Respondent … from the 

COR15.1A of the Respondent’s Memorandum of Incorporation, attached hereto 

marked Annexure “A”. The Respondent’s Memorandum of Incorporation was 

obtained by our offices, on behalf of the Applicant, by ordering the documents 

from the CIPC database.     

  

3. Our offices sent the Company Name Objection, on behalf of the Applicant, to 

both email addresses appearing on the abovementioned Annexure “A”, and 

thereafter received the delivery receipt to which you refer, for the email address 

<….134@gmail.com>.  

 

4. It is our client’s assertion that the email address referred to above is that of the 

Respondent due to the fact that it is contained in the incorporation documents for 

the Company as registered with the CIPC. It is our client’s understanding that it 

is the responsibility of each registered company to ensure that proper records of 

the company’s Memorandum of Incorporation and any changes thereto are 

maintained as accurate and up to date. Our client is therefore justified in 

assuming that the information provided by the Respondent to the CIPC in its 

Memorandum of Incorporation is correct and valid.  

  

5. It is our client’s assertion that service via email is a valid method of delivery of 

documents as stated under Table CR 3 of Annexure 3 to the Companies 

Regulations… for the following reasons:  

  

5.1 Annexure 3 … states: “A notice or document to be delivered for 

any purpose contemplated in the Act or these regulations may be 

delivered in any matter set out in this Table.” The first item in 

                                                 
9 See letter by the Registrar to the applicant. 
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the table, “ANY PERSON”, lists electronic mail as a valid 

method of delivery of documents. In terms of Section 1 of the 

Companies Act No. 71 of 2008 (“the Act”), a “Person” is 

defined as including a juristic person.” 10   

  

 

[underlining added for emphasis] 

 

 

[16] As I have it, the essence of what the applicant is saying (particularly in the part 

quoted above) is the following: the email address(es) used to serve the application 

belong(s) to the respondent. The email address(es) was/were obtained from records of the 

respondent (as kept by the CIPC), in the form of the Memorandum of Incorporation (the 

MOI). The respondent has the responsibility to update its CIPC records upon 

developments, hence the applicant is entitled to rely on the respondent’s MOI as “correct 

and valid”.11 Delivery of documents by the method of electronic mail or email to “ANY 

PERSON” (defined as including a juristic person)12 is one of he recognised method of 

delivery under Annexure 3 of Table CR 3 to the Regulations. This method of delivery, 

the argument continues, was also confirmed by a functionary of this Tribunal.13 In fact, 

this method is a “common practice” of this Tribunal.14 Besides, the applicant took every 

step to ensure that service upon the respondent was in accordance with the provisions of 

the Companies Act.  

 

[17] I agree with most of the applicant’s assertions or submissions stated above, but 

not all of them. With respect, I do not agree that the email addresses stated in the 

                                                 
10 See letter by the applicant to the Registrar dated 01 August 2019. 
11 See letter by the applicant to the Registrar at par 4. 
12 See section 1 of the Companies Act. 
13 See letter by the applicant to the Registrar at par 5.3. 
14 See letter by the applicant to the Registrar at par 9. 
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respondent’s MOI belong to the respondent. The email addresses used by the applicant 

are clearly stated in the relevant part of the MOI as belonging to the incorporators of the 

respondent: Lebogang Miya and Vuyisa Qabaka. In my view it does not matter that these 

two persons are also the only directors of the respondent. The impugned email addresses 

were clearly supplied in their capacities as incorporators. 

 

[18] In terms of section 1 of the Companies Act, the word “incorporator” is defined as: 

 

“when used -  

(a) with respect to a company incorporated in terms of [the Companies] Act, means a 

person who incorporated that company, as contemplated in section 13; or  

   

(b) with respect to a pre-existing company, means a person who took the relevant actions 

comparable to those contemplated in section 13 to bring about the incorporation of that 

company”. 

 

 

[underlining added for emphasis] 

 

 

[19] Further, section 13 of the Companies Act reads in the material part:   

 

“(1) One or more persons … may incorporate a profit company …, by-  

(a) completing, and each signing in person or by proxy, a Memorandum of 

Incorporation-    

(i) in the prescribed form; or 

(ii) in a form unique to the company; and  

   

(b) filing a Notice of Incorporation, in accordance with subsection (2).  

   

(2) The Notice of Incorporation of a company must be-  

(a) filed in the prescribed manner and form, together with the prescribed fee; and    

(b) accompanied by a copy of the Memorandum of Incorporation…”.  
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[20] For completeness, in terms of section 67(1) of the Companies Act: 

“Each incorporator of a company is a first director of the company, and serves until 

sufficient other directors to satisfy the minimum requirements of this Act, or the 

company’s Memorandum of Incorporation”. 

 

 

[underlining added for emphasis] 

 

 

[21] From the above one can say the incorporators have a role to play beyond the 

incorporation of the company only in the instance contemplated by section 67(1) of the 

Companies Act: “first director of the company… until sufficient other directors to satisfy 

the minimum requirements of [the Companies] Act, or the company’s Memorandum of 

Incorporation”.  Should an incorporator by virtue of the application of section 67(1) 

become a director of the company, she will no longer be playing the role of an 

incorporator but that of director. 

 

[22] Back to the details supplied by incorporators. It is not just the email addresses 

which are supplied by the incorporators. The incorporators have also furnished their 

identity document numbers (which could be passport numbers in other instances); 

cellphone numbers and postal or residential addresses in terms of the MOI. The inclusion 

of a passport number suggests to me that the incorporators do not have to be South 

African citizens. Equally, they do not appear to be compelled to furnish contact details 

within the shores of South Africa, but I do not have to express a firm view in this regard. 

The purpose or reason for the incorporators to furnish these details is quite clear from a 

reading of the part of MOI on which the details appear: “[t]his Memorandum of 

Incorporation was adopted by the incorporators of the Company, in accordance with 
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section 13 (1), as evidenced by the following signatures made by each of them or on their 

behalf”.15  [I have added the underlining to the quotation]  

 

[23] Therefore, the impugned email addresses were furnished as part of the particulars 

or details required from the incorporators. This was possibly to identify the incorporators 

appending their signatures in adoption of the MOI. By reflecting the email addresses or 

their other contact details in the MOI, the incorporators did not purport to furnish same as 

that of the company (i.e. the respondent), but as part of their identification or details as 

incorporators. 

 

[24] Further, due to the fact that the incorporators are not necessarily to remain or 

become the directors of the company save for the instance envisaged by section 67(1) of 

the Companies Act,16 their details remain unchanged in perpetuity as record of the 

incorporators of the company. The incorporators are not expected to remain associated 

with the company, except if they assume another role like that of director.  

 

[25] However, the incorporators will have to comply with the relevant requirements of 

the Companies Act in as far as completion of the relevant forms and furnishing of 

required information or particulars are concerned, should the other role they assume in 

the company be statutory role, like that of director.17 When they do so they will furnish 

                                                 
15 See Memorandum of Incorporation at the third paragraph from the top under the heading “Adoption of 

Memorandum of Incorporation”. 
16 See par 20 above. 
17 In terms of section 24 reads as follows in the material part “(3) Every company must maintain— (a) a 

copy of its Memorandum of Incorporation, and any amendments or alterations to it, and any rules of the 

company made in terms of section 15 (3) to (5); (b) a record of its directors, including— (i) all the 

information required in terms of subsection (5) in respect of each current director at any particular time; 

https://0-www-mylexisnexis-co-za.oasis.unisa.ac.za/Library/IframeContent.aspx?dpath=zb/java/4c/2zwlc/ojxlc&ismultiview=False&caAu=#gawg
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their current details and, in some instance, bear the responsibility or obligation to update 

their recorded details upon developments.18 But, there is no obligation on the respondent 

to change or update the information of its incorporators. In respectfully reiterate that the 

role played by the incorporators is once off. So the role of the respondent’s incorporators 

has come and gone. Therefore, the part of the MOI were their details are reflected need 

no updating. It is merely a historical fact. This is logical as there may be more or fewer 

incorporators than directors in a particular company. Using the applicant’s logic, this 

would also mean that the email address of each of the incorporators would constitute that 

of the particular company. With respect, the implications of this possibility are not 

difficult to fathom. 

 

[26] Whilst I agree that in terms of the Companies Regulations a juristic person like 

the respondent is capable of having an email address for delivery of documents, I do not 

agree that the email addresses used by the applicant belong to the respondent. From 

available evidence the respondent does not have an email address, but there is really no 

need to express a final view in this regard. There is also no need to venture a view 

whether an email address of a director of a company ought to be considered an email 

address of the company for purposes of methods of delivery of documents listed in Table 

CR 3 of Annexure 3 to the Companies Regulations. What is firmly my view being that 

                                                                                                                                                 
and (ii) with respect to each past director, the information required in terms of sub-paragraph (i), which 

must be retained for seven years after the past director retired from the company….(5)  A company’s 

record of directors must include, in respect of each director, that person’s— (a) full name, and any former 

names; (b) identity number or, if the person does not have an identity number, the person’s date of birth; (c) 

nationality and passport number, if the person is not a South African; (d) occupation; (e) date of their most 

recent election or appointment as director of the company; (f) name and registration number of every other 

company or foreign company of which the person is a director, and in the case of a foreign company, the 

nationality of that company; and (g) any other prescribed information.” 
18 Ibid. See further at Delport, P.A. and Vorster, Q. Henochsberg on Companies Act 61 of 1973 5th ed 

(LexisNexis Cape Town 2018) at 264(2). 

https://0-www-mylexisnexis-co-za.oasis.unisa.ac.za/Library/IframeContent.aspx?dpath=zb/java/4c/2zwlc/ojxlc&ismultiview=False&caAu=#gaw0
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the applicant has failed to establish that the email addresses used for delivery of the 

application represent a proper or valid method of delivery of documents to the 

respondent, as envisaged in Table CR 3 of Annexure 3 to the Companies Regulations.  

 

[27] As part of the Tribunal’s query I caused to be sent to the applicant, it was 

enquired why the applicant did not consider utilising the substituted service procedure 

under the circumstances. Substituted method of delivery of document is contemplated in 

Regulation 7 of the Companies Regulations, which reads in the material part: 

 

“(1) A notice or document to be delivered for any purpose contemplated in the Act or 

these Regulations may be delivered in any manner––  

(a)  contemplated in section 6 (10) or (11); or  

(b)  set out in Table CR 3.  

(2) … 

(3) If, in a particular matter, it proves impossible to deliver a document in any manner 

provided for in the Act or these Regulations––  

(a) if any person other than the Tribunal is required to deliver the document, 

the person may apply to either the Tribunal or the High Court for an 

order of substituted service…” 

 

[underlining for emphasis] 

  

 

[28] The applicant’s response to the suggestion for delivery of the application through 

the process of substituted service was that:  

 

“7.  In addition, as recorded above, we received confirmation from the Companies 

Tribunal that electronic service was sufficient, and we therefore did not deem it 

necessary to incur further unnecessary costs for our client by bringing an 

application for substituted service, under circumstances where service via 

electronic mail is acceptable.  
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8. In light of the above, we are of the view that service of the documents upon the 

Respondent per electronic mail was not only a valid, but effective method of 

service, and that we, on behalf of our client, took every step to ensure that service 

was affected in accordance with the provisions of the Act.”19 

 

[underlining for emphasis] 

 

 

[29] The applicant’s wariness to avoid costs is understood and appreciated. But I do 

not understand the applicant’s assertion that it “received confirmation from the 

Companies Tribunal that electronic service was sufficient”. This may well have been the 

case, but it was clearly before the specific query on the issue was directed to the 

applicant. When the query was received it ought to have been clear to the applicant that 

there were issues with the service of the application. In fact, the query was very 

specific.20 It did not say that delivery through email wasn’t recognised, but simply 

enquired why the particular address or addresses used are to be considered those of the 

respondent.21 Therefore, the applicant was deliberate in its rejection of the suggestion on 

the method of substituted service. But, it is not for me to decide on the wisdom or 

absence thereof regarding the choice made, in as much as, I am not suggesting that any 

application by the applicant for substituted service to be ordered will be considered 

meritorious. I find solace in the fact the applicant is exercising its right to legal 

representation. 

   

 

                                                 
19 See letter from applicant to the Tribunal. 
20 See par 14 above. 
21 Ibid. See further letter by the Registrar to the applicant at par numbered 1, including its subparagraphs. 
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Conclusion  

[30] On the basis of what is stated above, this application would fail for want of valid 

service upon the respondent. Effectively, I am not satisfied that this application was 

adequately served upon the respondent under the circumstances of this matter.22  

 

Order 

[31] Therefore, on the basis of the reasons stated herein, the following order is made: 

a) the application is dismissed (due to inadequate or lack of service thereof 

upon the respondent). 

 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

23 August 2019 

                                                 
22 See Regulation 153(2)(b). See par 11 above, for a reading of Regulation 153. 


