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1. INTRODUCTION 

 

 
1.1    The applicant applied to the Companies Tribunal (“Tribunal’) for a default order 

that the second respondent be ordered to change its name because it does not 
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comply with, inter alia, section 11 (2)(a)(i), section 11 (2)(a)(ii), section 11 

(2)(a)(iii), section 11 (2)(b)(i) and section 11 (2)(c)(i) of the Companies Act 71 

of 2008 (“Companies Act” / “Act”). 

 

1.2 On 8 April 2019 the Tribunal made the following ruling (“original ruling”): 

 “5.1 The applicant is required to submit supplemental affidavit/s to address the 

formal deficiencies in respect of the delay as element of “good cause” as stated 

above within 15 business days of the date of this decision. 

 

 5.2 No finding is accordingly made in respect of the substantive law and the 

merits of the application.” 

 

 

2. BACKGROUND 

 

2.1 The facts and application as discussed in the original ruling will not be repeated 

here.  

2.2 The outstanding issues are basically: 

 2.2.1 if there was “good cause” in respect of the delay to commence these 

proceedings, and if there was; 

2.2.2 the application of section 11 (2)(a)(i), section 11 (2)(a)(ii), section 11 

(2)(a)(iii), section 11 (2)(b)(i) and section 11 (2)(c)(i) of the Companies Act. 

2.3 However, the time period as per the original ruling was not complied with. 

2.4 Only on 7 June 2019 at 17:57 the applicant submitted two additional affidavits. 

The one was in respect of the “good cause” ruling (“‘good cause’ affidavit”) and a 

second one on CTR 147 in respect of condonation for non-compliance with the 

time period of 15 business days in para 5.1 of the original ruling (“condonation 

application”).  

2.5 The condonation application runs to 69 pages. This amount of information was 
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maybe unnecessary for the applicant to come to the conclusion that the  “window 

period” of two weeks as required by the original ruling was too short.  

2.6 Various statements are made in the condonation application as to why more time 

was needed. One of the reasons that was advanced was that “good cause” was 

already addressed in the founding affidavit and the extra time was required to do 

“substantive investigations” to provide “substantiating arguments”. If “good 

cause” was addressed properly in the founding affidavit as stated, the ruling 

would not have been made.  

2.7 The arguments advanced in the “good cause” affidavit do not seem to require the 

amount of time as motivated in the condonation application.  

2.8 However, although the arguments in the condonation application are not 

convincing, it would serve no purpose to refuse it.  

2.9  The “good cause” affidavit adds nothing to what was stated in the CTR 142 

founding affidavit and the arguments fail to address the issues as highlighted in 

case law and it also contains a number of inaccuracies. 

2.10 The comments in para 4.12 of the original ruling are, as one example, apparently 

misunderstood as is patent from para 9.3 of the “good cause” affidavit.  

2.11 In respect of para 4.12 of the original ruling, it is/was not required that a name 

search must be done on a daily or weekly basis, but it is and remains the duty of 

the applicant to protect what is seen to be its “property”, not that of the first 

respondent or of anybody else.  

2.12  A mere logical and reasonable explanation why it took more than three years to 

commence a process – whether informally by contacting the second respondent 

or formally through the Tribunal – would have sufficed to establish “good cause”. 

This is the real issue, and not the time that it took to initiate the informal or formal 

process, in the context as above, from the date that the applicant became aware 

of the “offending” name. 

2.13 Section 12 of the Companies Act, in the founding affidavit to CTR 142 and in the 

supporting affidavit for a default judgment in the CTR 145, is irrelevant as was 
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also stated in the original ruling, because the matter of name reservations is not 

at issue here and any arguments based on section 12 are therefore irrelevant. 

 

3. SUBSTANTIVE ISSUES  

 

3.1  The applicant claims that the name of the second respondent falls foul of section 

11(2)(a)(i), section 11(2)(a)(ii), section 11(2)(a)(iii), section 11(2)(b)(i) and section 

11(2)(c)(i) of the Companies Act. 

3.2 The applicant states in the founding affidavit to CTR 142 that the “company name 

of the unrelated third party is confusingly similar to the Applicant's registered 

company names” and then proceeds to list those names. The applicant can for 

obvious reasons only have one registered name and in this instance it is 

Growthpoint Properties Ltd, and only this company name will be considered. 

3.3 However, as is evident from the founding affidavit, the applicant is the registered 

owner of various trade marks in terms of the Trade Marks Act 194 of 1993 

incorporating the word “Growthpoint”.  

3.4 The Companies Act only provides for names, and the illustrations and/or images 

in respect of trade marks other than the mere name cannot be taken into 

consideration: see Metterheimer and Another v Zonquasdrif Vineyards CC and 

Others 2014 (2) SA 204 (SCA). That the applicant has rights in respect of those 

images is not questioned, but protection thereof lies elsewhere. 

3.5 However, the tests for confusion as developed in respect of trade marks are also 

applied in respect of company names: Peregrine Group (Pty) Ltd v Peregrine 

Holdings Ltd 2001 (3) SA 1268 (SCA). 

3.6 Section 11(2)(a) and the various subparagraphs referred to, do not find 

application, as “same” means identical rather than “similar to”: See eg Williams v 

Janse van Rensburg (3) 1989 (4) SA 884 (C); Century City Apartments Property 

Services CC and Another v Century City Property Owners Association [2010] 2 
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All SA 1 (SCA). The names at issue here are not “identical”. 

3.7 The elements to prove “confusion” in section 11(2)(b) and “reasonably mislead” 

in section 11(2)(c) are the same (Lucky Star Ltd v Lucky Brands (Pty) Ltd and 

Others 2017 (2) SA 588 (SCA)) and will be treated as such in this ruling. 

3.8 In Orange Brand Services Ltd v Account Works Software (Pty) Ltd (970/12) [2013] 

ZASCA 158 (22 November 2013) the SCA said: 

“[10] The authors of Kerly’s Law of Trade Marks and Trade Names (14th ed para 

17 – 023.) point out that whether there is a likelihood of deception or confusion is 

a question of fact, and for that reason decided cases in relation to other facts are 

of little assistance, except so far as they lay down any general principle.” 

3.9 In Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 

(A) at 641H – 642C) the elements to be taken into account to determine confusion 

or deception and said in an infringement action the onus is on the plaintiff to show 

the probability or likelihood of deception or confusion. “It is sufficient if the 

probabilities establish that a substantial number of such persons will be deceived 

or confused. The concept of deception or confusion is not limited to inducing in 

the minds of interested persons the erroneous belief or impression that the goods 

in relation to which the defendant's mark is used are the goods of the proprietor 

of the registered mark, ie the plaintiff, or that there is a material connection 

between the defendant's goods and the proprietor of the registered mark; it is 

enough for the plaintiff to show that a substantial number of persons will probably 

be confused as to the origin of the goods or the existence or non-existence of 

such a connection.” 

 

3.10 In respect of ordinary descriptive words the Court in Better Homes Expo (Pty) Ltd 

v Consep Home Ideas (Pty) Ltd 2019 JDR 0220 (GJ) said as follows in respect 

of passing-off (i.e. confusion) : 

“[18] And in Sea Harvest Corporation (Pty) Ltd v Irvin & Johnson Ltd 1985 (2) SA 

351 (CPD) at 360J-361D, Aaron J said the following: ‘As stated in Kerly Law of 

Trade marks and Trade Names 11th ed in para 16.50: “where a trader adopts a 

trading name containing words in common use, some risk of confusion may be 
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inevitable, and that risk must be run unless the first trader is allowed an unfair 

monopoly in those words’ 

.... 

“The risk of confusion must be accepted, to do otherwise is to give to one who 

appropriates to himself descriptive words an unfair monopoly in those words and 

might even deter others from pursuing the occupation which the words describe.” 

 

3.11 Whether there is a reasonable likelihood of such confusion arising is a matter for 

the judgment of the court and it is a question of fact which will have to be 

determined in the light of all the circumstances of each case: Better Homes Expo 

(Pty) Ltd v Consep Home Ideas (Pty) Ltd case supra and authorities there cited. 

 

3.12 The cases on “confusion” are many, but to traverse all of them would perhaps not 

be instructive, due to the statement in the Orange Brand Services Ltd v Account 

Works Software (Pty) Ltd case supra. 

 

3.13 “In an infringement action the onus is on the plaintiff to show the probability or 

likelihood of deception or confusion”: Plascon-Evans Paints Ltd v Van Riebeeck 

Paints (Pty) Ltd case supra. 

 

3.14 That there is a similarity between the name of the applicant and that of the second 

respondent is perhaps clear, but the question is whether it is confusingly so: 

Adidas AG and Another v Pepkor Retail Limited (187/12) [2013] ZASCA 3 (28 

February 2013) para 28 and Azisa (Pty) Ltd v Azisa Media CC 2002 (4) SA 377 

(C).   

 

3.15 In respect of the difference in spelling, the Court in Better Homes Expo (Pty) Ltd 

v Consep Home Ideas (Pty) Ltd case supra said, with reference to various 

authorities, that a misspelt word ( or “corrupt” spelling of a word or words) would 

not mean that the word is a fancy and invented word, which would in itself be 

clearly distinctive and more susceptible to confusion as compared to an everyday 

word. 

 



 
7 

3.16 If a person uses a name containing words in common use and therefore, insofar 

as some risk of confusion may be inevitable, the risk must be run by that person, 

otherwise it is allowed an unfair monopoly in the phrase: Better Homes Expo (Pty) 

Ltd v Consep Home Ideas (Pty) Ltd case supra. 

 

 

 

4 FINDING AND ORDER   

 

4.1 The name of the applicant is Growthpoint Properties Ltd, and various trademarks 

owned by it contain the name “Growthpoint”. 

 

4.2 The name of the second respondent is SA-AF Growth Point (Pty) Ltd. 

 

4.3 The word/s “Growth Point”, or the “corrupted” spelling, “Growthpoint” is/are 

common in both names.  

 

4.4  “Growth point” are two ordinary words, and it could be unfair to allow the applicant  

to monopolise it under all circumstances. 

 

4.5 The ordinary reasonable person will not distinguish that the “corrupted” spelling 

of “growth point” is different from the two separate words used together. 

  

4.6 The name of the second respondent starts with “SA-AF”, which is the focus of 

that name and qualifies (the) “Growth point”. 

 

4.7 “SA-AF” is a unique and distinctive combination of letters and not an ordinary 

word. 

 

4.8 The applicant must show the probability or likelihood of confusion, and mere 

evidence of one company name and many trade marks containing “Growthpoint” 

does not prove such probability. It may prove the goodwill in “Growthpoint”, but 

that is clearly not per se proof of the probability or likelihood confusion. 
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4.9 Whether there is a reasonable likelihood of confusion arising is a matter for the 

judgment of the court (or Tribunal). 

 

4.10 If the authorities quoted above are applied in respect of the facts, the name of the 

second respondent is not in contravention of section 11 (2)(b)(i) and/or section 

11 (2)(c)(i) of the Companies Act. 

 

 

PROF PA DELPORT 

COMPANIES TRIBUNAL: MEMBER 

DATE: 18 June 2019  


