
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT003Feb2019 

 

In the matter between: 

ORANGE BRAND SERVICES    Applicant  

AND 

ORANGE BUSINESS CONSULTING (PTY) LTD  Respondent 

(Registration Number: 2017/082930/07) 

_____________________________________________________________ 

   DECISION 

_____________________________________________________________ 

    

INTRODUCTION: 

[1]  The appl icant is  Orange Brand Services  Limited, a 

company duly incorporated and existing under  the 

laws of England and Wales with i ts principal  place of 

business at 3 More London Riverside, London, SE12AQ, 

United Kingdom.    

[2]  The respondent is  Orange Business Consul ting (Pty) Ltd,  

a company registered in terms of the company laws of 
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South Afr ica, with i ts business address at 43 Dennis 

Road, Atholhurst, Sandton, Johennesburg, Gauteng.   

[3]  This is  an appl ication for a default order, in terms of 

S.160 of the Companies Act (“the Act”), read with 

Regulation 153, that the respondent Orange Business 

Consul ting (Pty) Ltd does not satisfy the requirements 

of Section 11 of the Act, and that the second 

respondent be directed to choose a new name as 

provided for in section 160(3)(b)(i i )  of the Act.  

 

Submissions by Applicant 

[4]   Appl icant deposed to an aff idavit as required by 

Regulation 142, and has furnished proof of service of 

this appl ication on the respondent at i ts registered 

address. Despite the service, the second respondent 

did not respond to the appl ication  by f i l ing an 

answering affidavit within the stipulated 20-day 

period, as required in terms of Regulation 143 of the 

Companies Act. Consequently, the appl icant has f i led 

this appl ication for a default order in terms of 

Regulation 153.   

[5]  The appl icant submits that i t  is  the registered 

proprietor of al l  ORANGE brand-related intel lectual 

property of the Orange Group and owns several  trade 

mark appl ications and registrations in South Afr ica, 

which incorporate the mark ORANGE. The  ORANGE 

and ORANGE BUSINESS SERVICES  trade marks have 

been used global ly and in South Afr ica and the  

registrations appy across various sectors including, 
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inter al ia , telecommunications,advertis ing, insurance 

and financing.  

 

[6]   The appl icant submits that Orange is one of the 

world’s leading telecommunications operators wi th 

150 000 employees and a total  customer base of 261 

mil l ion worldwide. The appl icant further submits that i t  

is  also a leading provider of global  IT and 

telecommunication services to multinational 

companies, under the brand ORANGE BUSINESS 

SERVICES. Orange Business Services South Afr ica (Pty) 

Ltd, Globecast Afr ica (Pty) Ltd and Globecast South 

Afr ica Limited are active business units of the Orange 

brand  in South Afr ica. The Orange Group is also a 

sponsor of the Confederation of Afr ican Football  

(CAF), the governing body of Afr ican Footbal l , of 

which body South Afr ica is a member.  

[7]  The appl icant submits that the ORANGE and ORANGE 

BUSINESS SERVICES trade marks and the goodwil l  they 

represent, are assets of considerable commercial  

value and importance to the appl icant, and that any 

unauthorized use of these trade marks, or of 

confusingly or deceptively s imilar marks, is  damaging 

to these assets and to the business of the appl icant in 

South Afr ica. The respondent’s name, ORANGE 

BUSINESS CONSULTING whol ly incorporates the mark 

ORANGE, which is also the dominant and most 

memorable feature of the company name.  
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[8]  The existence of respondent came to the appl icant’s 

attention in August 2018 when its attorneys came 

across respondent’s company name.  The appl icant 

immediately instructed its attorneys to br ief an 

investigator to establ ish the respondet’s exact business 

interests so that the appl icant would decide how to 

approach the matter. The respondent was found to be 

active and trading. The appl icant therefore i nstructed 

its attorneys to write a letter of demand, affording the 

second respondent an opportunity to voluntari ly give 

an undertaking that i t would change its company 

name to a name that is not the same as or confusingly 

s imilar to that of the Orange group trade marks. The 

appl icant submits that i t did not receive any response 

from the second respondent within the period 

stipulated in the letter of demand, and in the 

premises, the appl icant proceeded to launch an 

appl ication for a company name objection wi th the 

Tr ibunal . The appl icant submits that this appl ication 

has been fi led as soon as practical ly possible, after 

attempts of service of the letter of demand. 

[9]  the appl icant therefore requests the Tr ibunal  to grant 

an order that the respondent must change its name 

ORANGE BUSINESS CONSULTING (PTY) LTD to a name 

that does not incorporate the ORANGE mark, or any 

other trade mark, which is confusingly and/or 

deceptively s imilar to the appl icant’s ORANGE and 

ORANGE BUSINESS SERVICES trade marks.  
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Application of the Law  

[10]   This is  an appl ication in terms of S.160 read with S.11 

(2)(a)(i i i ) , 11(2)(b)( i) and 11(2)(c) ( i)  of the Companies 

Act. The appl icant seeks rel ief in terms of Section 

160(3)(b)(i i )  of the Act. S.160(1) provides:  

“ A person to whom a not ice is del ivered in terms of 

this Act with respect to an appl ication for reservation 

of a name, registration of a defensive name, 

appl ication to transfer the reservation of a name or 

the registration of a defensive name, or the 

registration of a company’s name, or any other person 

with an interest in the name of a company, may apply 

to the COMPANIES TRIBUNAL in the prescribed manner 

and form for a determination whether the name, or 

the reservation, registration or use of the name, or the 

transfer of any such reservation or registration of a 

name, satis f ies the requirements of this Act (s11).”  

[11]   Section 160 (2)(b) which is relevant to this case, 

provides that an appl ication in terms of subsection 1 

above, may be made on good cause shown at any 

time after the date of reservation or registration of the 

name that is the subject of the appl ication, in any 

other case.  

[12]   Section 160(3) provides for the powers of the Tr ibunal 

where subsections (1) and (2) have been satisf ied. I t 

provides as fol lows:  

“After considering an appl ication made in terms of 

subsection (1), and any submissions by the appl icant 

and any other person with an interest in the name or 
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proposed name that is the subject of the appl ication, 

the COMPANIES TRIBUNAL-  

(a)  Must make a determination whether that name, 

or the reservation, registration or use of the 

name, or the transfer of the reservation or 

registration of the name, satisf ies the 

requirements of this Act (s .11); and 

(b)  May make an administrative order directing- 

(i )  The Commission to- 

(cc) cancel  the reservation of a 

name, or the registration of a 

defensive name. 

(i i ) a company to choose a new name, 

and fi le a notice of amendment to i ts 

Memorandum of Incorporation, within a 

period and on any conditions that the 

tr ibunal  considers just, equitable  and 

expedient in the circumstances, including 

a condition exempting the company from 

the requirement to pay the prescribed 

fee for f i l ing the notice of amendment 

contemplated in this paragraph.”  

[13]   The Tr ibunal  is therefore tasked with consider ing this  

appl ication and satisfying i tsel f that i t compl ies with 

the requirements of s . 11 (2) which provides:  

 “The name of a company must -  

(a)  Not be the same as- 
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(i i i ) A registered trademark belonging to 

a person other than the company, or a 

mark in respect of which an appl ication 

has been fi led in the Republ ic for 

registration as a trade mark or a wel l -

known trade mark as contemplated in 

section 35 of the Trade Marks Act, 1993 

(Act no. 194 of 1993), unless the 

registered owner of that mark has 

consented in writ ing to the use of the 

mark as the name of the company.”  

(b)  Not be confusingly s imilar to a name, trade mark, 

word or expression contemplated in paragraph 

(a) unless- 

(i i i )   (iii)In the case of a name similar to a 

trade mark or mark referred to in 

paragraph (a)(i i i ) , the company is 

the registered owner of the business 

name, trade mark, or mark, or is  

authorized by the registered owner 

to use i t.”  

(c)  Not falsely imply or suggest, or be such as would 

reasonably mislead a person to bel ieve 

incorrectly, that the company- 

(i )  I s part of, or associated with, any other person 

or entity.”  
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Evaluation 

[14] The Tr ibunal  is satisf ied that good cause has been 

shown why the appl ication was f i led in February 2019, 

as appl icant became aware of the existence of 

respondent in August 2018 and immediately made 

attempts to resolve the matter with directly with the 

respondent.  

[15]  The appl icant has provided, in detai l , the s ignif icant 

investment both national ly and international ly, that 

the appl icant has made to bui ld i ts ORANGE brand 

and ensure that i t  is  a well -known brand. The appl icant 

has registered the ORANGE and ORANGE BUSINESS 

SERVICES trade marks accorss various business sectors 

as l is ted above. I t is  a widely recognized brand and its 

trade marks have been used global ly. Any confusion 

created by the existence of a confusingly s imilar name 

can have signif icant negative f inancial  and 

reputational  implications on the appl icant, i ts brand 

and its goodwil l .   

[16]  The Companies Act in section 11(2)(b)(i i i ) , stipulates 

that the name must not be confusingly s imilar to a 

registered trade mark registered in terms of the Trade 

Marks Act, unless the company is the regis tered owner 

of the business name, trade mark, or mark, or is  

authorized by the registered owner to use i t.  

Furthermore, S.12(2)(c) provides that the name of a 

company must not falsely imply or suggest, or be such 

as would reasonably mislead a person to bel ieve 

incorrectly, that the company is part of, or associated 

with, any other person or entity. The dominant feature 
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in both appl icant and respondent’s name is the word 

“ORANGE”.  I  pause to refer to an appeal  court 

decis ion wherein the appl icant was in fact the 

appel lant in a s imilar name dispute. In Orange Brand 

Services v Account Works Software (970/12) [2013] 

ZASCA 158 (22 November 2013), the court upheld the 

appeal  in favour the appel lant , in that the 

respondent’s name was l ikely to cause confusion 

amongst customers who would not be able to 

distinguish the appel lant from the respondent .  The 

appel lant had appl ied to the Registrar of Trad e Marks 

under S16 of the Trade Marks Act 194 of 1993 for 

registration as a trade mark of the mark 

ORANGEWORKS. Pr ior to that appl ication being made, 

the appel lant, ORANGE PERSONAL COMMUNICATIONS 

SERVICES LIMITED (the appl icant in this case), a 

member of the ORANGE GROUP of companies, had 

appl ied for registration of the mark ORANGE. The 

appeal  was upheld by the court by virtue of Secton 10 

(15) of the Trade Marks Act which prohibits registration 

of, amongst others, a mark that is  so s imilar to a mark 

that is  the subject of an earl ie r appl ication by a 

different person, that the use thereof in relation to the 

goods or services in respect of which i t is  sought to be 

registered, which are the same or s imilar to the goods 

or services in respect of which earl ier appl ication is 

made, would be l ikely to deceive or cause confusion. 

While the word “orange” is an ordinary Engl ish word 

that is commonly used to describe colour or a fruit,  the 

appeal  judge  stated that the dominant feature of the 

word when used as a mark in  the context of the 
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registration of the trade mark, “ i s  that dominant and 

catching feature that is immediately brought to mind 

by the mark ORANGEWORKS, aural ly, visual ly  and in 

concept. The suff ix WORKS- a word that might at best 

suggest an imprecise metaphor, trai l s off considerably 

when the mark is expressed oral ly, is  dominated 

visual ly by the distinctive ORANGE when written, and is 

entirely overshadowed by the unusual conceptual use 

of ORANGE in association with technology. In my view, 

the mark is indeed l ikely to cause atleast in i t ial  

confusion when used in that context..”  

 

[17]  The appl icant’s investigator found that the respondent 

offers services in consul ting, process engineering, 

negotiations, planning, model l ing, analysis, due 

dil igence, f inance and transformation. This shows that 

the respondent is  also active and trades across var ious 

business sectors wherein the appl icant also trades 

under the registered trade marks ORANGE and 

ORANGE BUSINESS SERVICES. In both the appl icant’s 

and respondent’s name, the dominant feature is  the 

“ORANGE” mark, and is highly l ikely to mislead or 

deceive the publ ic into thinking that ORANGE BUSINESS 

CONSULTING is part of or associated with the ORANGE 

and the ORANGE BUSINESS SERVICES group of 

companies, and that is not desi rable (See Azisa (Pty) 

LTd v Azisa Media CC [2002] 2 Al l  SA 488 (C).  
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FINDINGS 

[18] The name ORANGE BUSINESS CONSULTING is confusingly 

s imilar to the ORANGE and ORANGE BUSINESS SERVICES 

trade marks, and is l ikely to lead to confusion amongst 

members of the publ ic.  Furthermore, the name 

ORANGE BUSINESS CONSULTING is such that  i t would 

reasonably mislead a person to bel ive incorrectly, that 

the company is  part of, or associated with the 

ORANGE and ORANGE BUSINESS SERVICES group of 

companies.  

[19]  The respondent’s name consequently does not satisfy 

the requirements of the Companies Act.  

 

ORDER: 

I t is  therefore ordered that:  

•  The respondent is  directed to choose a new name which 

does not consist of, or incorporate, the mark ORANGE 

and ORANGE BUSINESS SERVICES, or any other mark which 

is confusingly and/or deceptively s imilar to the 

appl icant’s ORANGE and ORANGE BUSINESS SERVICES 

trade marks;  

•  The respondent f i le with the Companies and Intel lectual 

Property Commission (CIPC), a notice of amendment of 

i ts Memorandum of Incorporation within 60 days from 

date of this order.  
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•  In the event that the respondent fai l s to comply with this 

order within 60 days, the CIPC is directed to record the 

f i rs t respondent’s registration number : 2017/082930/07, 

fol lowed by (Pty) Ltd, as the inter im company name of 

the respondent, on the companies register.  

 

________________ 

B. Zulu 

25 March 2019 


