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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

(“The Tribunal”) 

CASE NO: CT010Oct2018 

 

In Re: In an Application in terms of 

Regulation 126 (8) (a) to the Companies Act 

71 of 2008 for a review of a refusal to be 

granted a licence as a senior business 

practitioner by CIPC. 

 

In an Ex parte Application for exemption by: 

 

Edwin Buys Du Plessis       FIRST APPLICANT 

 

Philippus Christoffel Lessing      SECOND APPLICANT 

 

 

And 

 

CIPC (Companies and Intellectual Property  

Commission        THE RESPONDENT 

 

 

 

Coram K. Tootla 

 

Decision delivered on 18 December 2018 

 
 

 

DECISION 
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INTRODUCTION: 

 

[1] The First Applicant, Edwin Buys Du Plessis, and Second Applicant, Philippus Christoffel 

Lessing , both adult male attorneys and business rescue practitioners practising as such 

at DLBM Attorneys at 14 Spantou Avenue, Wapadrand, Pretoria, Gauteng bring an 

application to the Tribunal  in terms of Regulation 126 (8) (a) (Govt. Gazette No. 351 of 

265 April 2011) (“Regulation/s” or Reg/s))  to the Companies Act 71 of 2008 (“the Act”) 

for a review of a refusal by CIPC to be grant each one of them a licence as a senior 

business practitioner. 

 

[2] The Second Applicant testifies to the issues in this matter whilst the First Applicant has 

confirmed under oath what the Second Applicant stated in so far as it refers to him. 

 

[3] The Respondent is the Companies and Intellectual Property Commission (CIPC), its 

offices being situate at 77 Meintjies Street, the DTI Campus, Block F, Sunnyside, and 

Pretoria.  

 

 

BACKGROUND: 

 

[4] The application was served (under cover of form CTR 142 and CTR 145) on the 

Companies Tribunal and subsequently on the CIPC on 30 October 2018 (via email to the 

Corporate Legal Team of the Respondent at corporatelegalservices@cipc.co.za). On 30 

October 2018, the Respondent acknowledged receipt of the application.  

 

[5] The applicants are currently junior business practitioners and were appointed by the 

CIPC in 2011. The application before the Tribunal is to review a refusal in terms of 

Regulation 126 (8) (a) by the CIPC to appoint them as senior business practitioners. 

The Applicants regard the CIPC’s non response on three occasions to their application 

as a refusal to appoint them as senior business rescue practitioners. 
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[6]      The applicants seeks relief in that it requests the Tribunal:- 

 

6.1  to order the CIPC that its decision not to license first and second applicants as 

senior business practitioners be reviewed and set aside.   

 

6.2 that the CIPC be ordered to issue senior business rescue practitioner licenses to 

both the Applicants and henceforth to appoint them as such. 

 

6.3 that the CIPC be ordered to amend its records and its online list of registered 

business rescue practitioners in order to reflect the First and Second Applicants 

as senior business practitioners. 

 

[7] No opposing papers were filed by the CIPC despite acknowledgement by their Corporate 

 Legal Services Department.  

 

[8] The Applicants state that the Respondent issue conditional licences based on the 

experience and qualifications of practitioners from the legal, accounting and business 

management professionals in terms of Section 138 (1)(a). It is clear from the papers that 

Regulation 126 must be read with Section 138 for the purposes of being eligible to 

qualify. 

 

[9] The Applicants have detailed their experience and qualifications (providing proof of 

same) for the position of senior business rescue practitioners and contend that they have 

been in the field of insolvency, liquidation as well as the law for more than 20 years. The 

Applicants also state that they have been performing the functions of a business rescue 

nature as set out in their papers for more than 10 years. 

 

[10] On 4 July 2011, both Applicants applied for the first time to the CIPC to be issued with 

a licence to serve as senior business rescue practitioners and those applications have been 

attached to this application before the Tribunal.  
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The application for senior business rescue practitioner was based on the fact that they 

had been practicing as commercial law attorneys for more than 15 years prior to the 

Companies Act 2008; and that they were actively engaged in business turnaround as 

defined in Reg 127 (2) for more than 15 years before the effective date of the Act. They 

contend that they were not disqualified to act as business rescue practitioners on any of 

the grounds contemplated in Section 138(i) (c) or (d). 

 

[11] Despite this, the CIPC classified them as junior business practitioners in 2011 and they 

contend that they have been practicing as such since then. 

 

[12] Five years later, on 8 September 2016, the Applicants once again applied (annexed to 

this application) to the CIPC to be licensed as senior business rescue practitioners to 

which no response was received. Thus the Applicants contend that they have only been 

able to accept appointments as juniors despite the fact that they are both senior 

commercial lawyers and liquidators that serve on the Master’s panel for more than 20 

years and are members of the Law Society and of SARIPA (AIPSA). 

 

[13]     They are aggrieved as many of their peers have applied as seniors and were appointed as 

such by CIPC including their ex-candidate attorney Mr Mkhombo who gained 

turnaround experience and knowledge from his employment in their offices. They submit 

that if the CIPC has found Mr. Makhombo to qualify as a senior business practitioner, 

then surely they would also qualify to be senior business practitioners. 

 

[14]   The Applicants claim that the junior business practitioner position limits them as they 

have to search for a senior practitioner in cases where the public interest score of an 

entity warrants a senior and that in view thereof they are suffering prejudice financially 

as they have been unable to accept work for a senior and they have lost clients and 

income. They contend that they are also losing future income due to their non-

appointment as senior practitioners in the light of the CIPC’s refusal.  
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[15] The Applicants are aggrieved in that they have not received a response or feedback from 

the CIPC on both their applications in 2011 and 2016.  Furthermore, on 28 May 2018 

the Applicant re-applied for a senior appointment and received no response.  

 

[16] As a result of this, the Applicant directed a further letter to the CIPC requesting it to 

consider their application to be appointed as senior business practitioners. No reply to 

this was received and the Applicants sent two emails to the CIPC, one being 22 

September 2018 and 3 September 2018 to which there has not been any response. 

 

[17] It is submitted by the Applicants that under the circumstances it is evident that the CIPC 

has considered their applications for a senior appointment and has decided not to approve 

the applications, which is the reason for the review.  

 

[18] The applicants also state that since the appointments are at the discretion of the CIPC 

alone, that it is highly prejudicial and unfair that they have been excluded from this 

sphere of practice without any reason. 

 

 

EVALUATION: 

 

[19] Reg 126 (8) states : “An Applicant whose application has been refused, or who has been 

issued a conditional licence, or a licensee whose licence has been suspended or revoked, 

may apply to the Tribunal to review the Commission’s decision in this matter, and the 

Tribunal may partially or entirely confirm or set aside the Commission’s decision.” 

 

[20] The question that the Tribunal has to consider is whether the CIPC’s refusal to the 

applications of the Applicants to be appointed as senior business practitioners is 

justified. The fact that the CIPC has not responded nor provided reasons for the non- 

appointment indicates that it is unwilling to appoint them as senior business rescue 

practitioners for reasons unknown and it amounts to a refusal of the applications 

submitted by the Applicants.  
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The Tribunal notes that the CIPC has not opposed this application nor has it filed any 

papers in respect of why it has not appointed the Applicants as senior business 

practitioners. 

 

[21] On the face of it, the Applicants seem to have the necessary qualifications and 

experience but the CIPC is the appropriate body that has the power and discretion in 

terms of Section 138 (2) to licence any qualified person to practice in terms of Chapt 6, 

Part B and to suspend or withdraw such a licence. The Tribunal has not been tasked to 

perform this function in terms of the Act or regulations. 

 

[22] The circumstances surrounding this matter have been explained by the Applicants and 

it is clear that the Applicants are performing the functions of a junior business 

practitioner which means they have not been disqualified to do so. However, if the CIPC 

is of the view that the Applicants are not qualified or experienced to do the work as 

senior business practitioners, then the CIPC is obliged to provide reasons so that the 

Applicant knows what the reasons are. How else will the Applicants know what the 

reasons are for their non -appointment? The Applicants are entitled in law to know why 

a certain decision has been made by the CIPC as per Regulation 126 (6)(c).  

 

[23]    In terms of Regulation 126 (6) the CIPC must issue a licence as applied for; issue a 

conditional licence subject to reasonable terms as mentioned in the section or refuse to 

issue the licence, by notice in writing, to the Applicant, setting out the reasons for the 

refusal. The challenge that was experienced by the Applicants is that the CIPC did not 

provide any reasons in writing, it simply ignored the application and hence the 

Applicants regarded this as a refusal, which it correctly did. 

 

[24]    In the circumstance, the Tribunal can only set aside the aforesaid refusal by the CIPC 

in accordance with Reg 126 (8). The Tribunal cannot go any further as the CIPC has 

not provided any reasons in writing to the Applicants nor can the Tribunal do as it is not 

the appropriate body tasked by the Minister to do so. 
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ORDER: 

 

[25] In the circumstances, the application for review is granted in that the Tribunal 

sets aside the refusal of the CIPC to appoint the Applicants as senior business 

practitioners; and the matter is sent back to the CIPC to provide reasons for the 

refusal alternatively for the CIPC to reconsider the application. 

 

[26]    No order as to costs is granted. 

 

[27] Copy of this order is to be served on the corporate legal services department of the  

  CIPC. 

 

 

 

 

   k tootla 
 
 

 

KHATIJA TOOTLA 

 

Member of the Companies Tribunal  

18 December 2018  


