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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

  Case/File Number:  CT009OCT2015 

   

In the matter between: 

 

NEDBANK LIMITED                                                                         APPLICANT 

(Registration Number: 1951/000009/06)                

          

and 

 

MYBIZSA PROPRIETARY LIMITED             RESPONDENT 

(Registration Number: 2013/217754/07)                   

 

in respect of objection to company name         

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 30 November 2018 

 

 

 

DECISION (Order and Reasons) 

 

 

Khashane La M. Manamela 
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Introduction and brief background  

[1] In October 2015, the applicant launched an application (under the very same case 

number as appearing above) in terms of section 160 of the Companies Act 71 of 2008 

(the Companies Act). The applicant objected, in terms of that application, against the 

respondent’s name on the basis that the name does not satisfy the requirements of section 

11(2)(a)(iii), alternatively sections 11(2)(b)(iii) and 11(2)(c)(i)1 of the Companies Act 

(the Main Application). It was submitted in this regard that the respondent’s name did not 

meet the criteria for company names when considered against the applicant’s “IT’S MY 

BIZ” registered trade mark.  

 

[2] After the respondent had failed to deliver an answer or a response to the Main 

Application, as contemplated by regulation 1432 of the Companies Regulations, 2011, the 

Applicant brought an application for a default order under regulation 153 (the Default 

Order Application).3  

 

[3] The matter was adjudicated upon by my colleague and fellow member of this 

Tribunal, Professor Kasturi Moodaliyar and she dismissed the application in terms of an 

                                                 
1 Section 11(2) reads in the material part: “(2) The name of a company must- (a) not be the same as - (i)…; 

(iii) a registered trade mark belonging to a person other than the company…, unless the registered owner of 

that mark has consented in writing to the use of the mark as the name of the company…(b) not be 

confusingly similar to a name, trade mark, mark, word or expression contemplated in paragraph (a) unless - 

(i) …; (iii) in the case of a name similar to a trade mark or mark referred to in paragraph (a)(iii), the 

company is the registered owner of the business name, trade mark or mark, or is authorised by the 

registered owner to use it…(c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company- (i) is part of, or associated with, any other person or 

entity”. 
2 Regulation 143 reads in the material part: “(1) Within 20 business days after being served with … an 

application, that has been filed with the Tribunal, a respondent who wishes to oppose the … application 

must – (a) serve a copy of an Answer on the initiating party; and (b) file the Answer with proof of service.” 
3 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal.” 
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order decision dated 21 April 2016 (the Decision). I will deal with the full terms of the 

order in the Decision, below. 

 

 

Subsequent correspondences with the office of the registrar (and the presiding 

member) 

[4] Following the Decision, the applicant’s attorneys exchanged correspondences, in 

the form of electronic mail, with the office of the registrar of this Tribunal between the 

months of March 2017 and 14 November 2018 with regard to the future disposal f this 

matter. Some of these correspondences were addressed directly to Prof Moodaliyar. I will 

also deal with the latter aspect, below. 

 

[5] It appears that it was ultimately agreed between the applicant’s attorneys and the 

office of the registrar that the matter will proceed, on the same papers as previously filed, 

as an application for default order. Therefore, for current purposes, there is no direct and 

formal explanation, let alone an affidavit as to what is expected from this Tribunal, save 

for a bundle of dated documents. One is left with no option, but to make a deduction from 

the aforementioned correspondences as to the determination possibly required, including 

an electronic mail of 18 November 2018 by the applicant’s attorneys to persons in the 

administration of this Tribunal, which reads in the material part: 

 

“We have been corresponding with Ms Mputle regarding this matter and would 

greatly appreciate receiving your urgent assistance in moving this matter 

forward, due to the long outstanding nature thereof. 
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We have set out a brief outline of the history of the matter, below.  

 

1. On 16 October 2015, we filed an objection to the company name 

MYBISZA PROPRIETARY LIMITED on behalf of our client, Nedbank 

Limited. 

 

2. Subsequent to this, we applied for default judgment on 15 December 

2015. 

 

3. However, the application for the name of the company to be changed 

was dismissed pending proof of service as per the Regulations of the 

Companies Act. The decision was delivered by Ms Kasturi Moodaliyar 

on 21 April 2016. 

 

4. The aforementioned decision was contrary to, Section 220 of the 

Companies Act which specifically provides that “Unless otherwise 

provided in this Act, a notice, order or other document that, in terms of 

this Act, must be served on a person, will have been properly served 

when it has been either – (a) delivered to that person; or (b) sent by 

registered mail to that person’s last known address.” We confirm that the 

application was sent to the Respondent’s principal place of business 

which also happens to be the residential address of one of the two 

directors of MYBISZA PROPRIETARY LIMITED by registered mail. 

 

5. Despite our submissions to the Tribunal in respect of the aforementioned, 

we received no response that we can continue with the dispute. 

Nevertheless, we arranged for further service, of the objection 

documentation and default documentation, on the remaining director of 

MYBISZA PROPRIETARY LIMITED by the Sheriff. The Sheriff’s 

return of service was furnished to the tribunal. 

 

6. Unfortunately, no response from the Tribunal was received. We would 

greatly appreciate clarity or an update regarding the status of the default 
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application. As far as we are aware, the application for default can 

proceed. 

 

7. In the interim, we noted that the status of MYBISZA PROPRIETARY 

LIMITED was changed to “deregistration process” due to annual return 

non-compliance. 

 

Kindly advise whether the tribunal will be in a position to make a ruling in 

respect of our default judgment application, bearing in mind that the status of the 

company can, at any stage, be reinstated to “in business”, should the accompany 

file its annual returns. 

 

We asked for your guidance on how to finalise this matter and look forward to 

hearing from you.” 

  

[underlining added for emphasis] 

 

 

[6] It is notable from the quotation above that the applicant appears to have some 

misgivings about the Decision, but, at the same time, appears to have acquiesced in the 

Decision. The quotation refers to steps taken by the applicant towards compliance with 

the Decision, particularly with regard to further service of the papers upon the 

respondent.  

 

[7] Be that as it may, I am not certain as to the origin of the applicant’s or its 

attorneys’ approach that submissions to this Tribunal may be made by way of 

correspondences with the Tribunal’s administrative staff or members? The Company 

Regulations are very clear and they prescribe or suggest the mode of an affidavit for all 
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processes before this Tribunal,4 including an application for a default order.5 Also, it is 

unclear why the applicant is of the view that a ruling in respect of the “default judgment 

application” remains outstanding, when such was clearly dismissed in terms of the 

Decision?6 I will deal with both these issues below. 

 

[8] I am further concerned by the fact that, after Prof Moodaliyar handed down her 

decision, there were electronic mails directed to her by the applicant’s attorneys. This, 

with respect, appears to be not only irregular, but improper. Nowhere in the Companies 

Act, the Companies Regulations and practice directives of this Tribunal is this type of 

conduct suggested. I also doubt that the objectives of this Tribunal, as stipulated in 

section 193(1) of the Companies Act, are well served or advanced by this type of 

approach. But nothing would turn on this. 

 

 

Effect of the terms of the previous order 

[9] As stated above, the application was dismissed by Prof Moodaliyar on 21 April 

2016 in terms of the Decision. The terms of the order granted, in their full extent, were as 

follows: 

 

“a) The Applicant’s application is dismissed in terms of Section 160(3) and 

Regulation 153 of the Companies Act. 

 

                                                 
4 See regulations 142(1)(b); 143(3) and 144(2). 
5 See regulation 153(1), which refers to “application” and its cognate “apply”, and Form CTR 145, serving 

as a notice of motion, which includes the following words, at the end thereof: “In support of this 

Application, the applicant has attached an affidavit setting out the facts on which the Applicant relies.” 
6 See par 6 of the quotation under par [5]. 
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b) Should the Applicant wish to pursue this dispute, the Applicant is directed to 

comply with Regulation 142(2) and Regulation 153(2)(b). Proof of service must 

be furnished to the Tribunal. 

 

c) If service is not possible, the Applicant must advertise this application in the 

Government Gazette and the local newspaper in the area of the Respondent’s 

registered address. Proof thereof must be furnished to the Tribunal.”  

 

[underlining added for emphasis] 

 

 

[10] From the above quotation, there is no doubt that the application was dismissed. 

The Decision made it clear that it was in terms of both section 160(3), which is only 

applicable in respect of the Main Application and regulation 153, which applies to the 

Default Order Application. Therefore, nothing remained pending or outstanding before 

this Tribunal after the Decision, contrary to the applicant’s assertion that the application 

was “dismissed pending proof of service”.7 This, with respect, is a misinterpretation of 

the terms of the Decision. 

 

[11] In my view, paragraphs b) and c) of the Decision were only meant to explain or 

state the terms under which the applicant could pursue the “dispute”, should it decide to 

launch another objection against the respondent’s name. Practically, because of the fact 

that the application was not dismissed on its merits, it is conceivable that the relief may 

be sought on the basis of the very same submissions made previously, to the extent that 

those submissions are still relevant. For example, it would be necessary to produce proof 

                                                 
7 See par 3 of the quotation under par [5] above. 
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that the respondent is still using the impugned name or as suggested with the respondent 

herein, that the possible “deregistration” of the respondent due to failure to submit 

statutory annual return does not oust this Tribunal’s jurisdiction to make the required 

determination. And, as I indicated above, these submissions ought to be by way of an 

affidavit, whatever the case may be. They simply cannot be made by way of electronic 

mails or some other non-formal correspondences. 

 

[12] For completeness I also add that, to the extent that the applicant considered the 

Decision erroneous, the applicant could have taken relevant steps, including in terms of 

section 195(7) of the Companies Act, if so minded or advised.  I am not suggesting, for a 

moment, that such application would be meritorious. 

 

 

Conclusion and order 

[13] Against the backdrop of what is stated above, particularly due to the orders in the 

Decision in terms of which the previous process was disposed of, I find myself precluded 

from making any determination on the merits of this matter. Such would amount to a re-

hearing of the matter or pretending to be some kind of appellate body, which is not 

provided for by the Companies Act or Companies Regulations. But, above all, there is 

currently no submissions in the form of an affidavit upon which to make a determination, 

save for papers in the previous process. In fact, there is no application before me to 

determine.     
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[14] Therefore, the current activities by the applicant would not succeed. For the 

purposes of the order to be made I will refer to the activities as an application. 

 

[15] Therefore, the following order is made: 

a) the application is refused, only for the reasons stated above. 

 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

30 November 2018 


