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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT008SEP2018 

 

In the matter between: 

 

MARINE & GENERAL (PTY) LTD      

(REGISTRATION NR: 2017/524453/07)        FIRSTAPPLICANT 

 

MARINE & GENERAL ENGINEERING (PTY) LTD      

(REGISTRATION NR: 2017/112362/07)   SECOND APPLICANT 

 

and 

 

R. A. GOVENDER CC       

(REGISTRATION NR: 1997/036599/23)     RESPONDENT 

___________________________________________________________________ 

Coram: ISHARA BODASING  

Date of Hearing: 14 NOVEMBER 2018 

Date of Decision: 1 DECEMBER 2018 
___________________________________________________________________ 

DECISION (Reasons and an Order) 

 

1. INTRODUCTION 

 

1.1. First Applicant is Marine & General (“M&G”) (Pty) Ltd., a company duly 

incorporated in accordance with the company laws of South Africa, with 
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registration number 2017/524435/07, and having its registered address at 61 

Eton Way, Silvertree Estate, Westlake, Cape Town. 

 

1.2. Second Applicant is Marine & General Engineering (“M&G Eng.”) (Pty) 

Ltd., a company duly incorporated in accordance with the company laws of South 

Africa, with registration number 2017/112362/07, and having its registered 

address at The Pavilion, Cnr. Dock and Portswood Roads, V&A Waterfront, Cape 

Town.  

 

1.3. Respondent is R. A. Govender CC, a close corporation duly incorporated in 

terms of the Close Corporations Act 69 of 1984, with registration number 

1997/036599/23, and having its registered address at 50 Dudley Street, Jacobs, 

Durban, Kwa-Zulu Natal. 

 

1.4. This is an application for:  

a. a determination order that Respondent’s name does not satisfy the 

requirements of section 11(2) of the Companies Act 71 of 2008 (“the Act”); 

and  

b. an administration order that Respondent be directed to choose a new 

name as provided for in terms of section 160, read with section 14(2) of 

the Act. 

c. Respondent countered with the same claim against the Applicants. 

 

1.5. The Applicants’ Founding Affidavit was deposed to by Deveraux Alain de 

Cerff, Managing and sole Director of the Applicants. The Respondent’s 

Answering Affidavit was deposed to by Ragunathan Arunaselen Govender, 

member of the Respondent and duly authorised to do so. 

 

1.6. Submissions were made on behalf of the parties by their legal 

representatives: Adv. Ploos van Amstel for the Applicants and Mr Nepaul for the 

Respondent. 
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2. BACKGROUND 

 

2.1. On 23 August 2018 Applicants approached this Tribunal for relief on the 

grounds that Respondent was using the names M&G and M&G Eng., in which 

names Applicants were registered as companies.  

 

2.2. Respondent replied that it has been trading under the name and style of M&G 

Eng. for over two decades, and furnished voluminous supporting documentary 

evidence to this effect. Upon discovering that Applicants had registered 

companies M&G and M&G Eng., Respondent registered a private company 

RA Govender CC Marine and General Engineering with registration number 

2018/229471/07. 

 

3. PRELIMINARY ISSUES 

 

3.1 Two points in limine were raised by Respondent, the first of which disputed this 

Tribunal’s jurisdiction to grant Applicants’ relief in terms of S160 of the Act 

against Respondent because it is a close corporation and not a company as 

defined in S1 of the Act. 

 

3.2 The second preliminary point raised by the Respondent was that it has an 

interest in the M&G and M&G Eng. names, and is therefore entitled to persist 

with the relief sought against the Applicants. 

 

3.3 Applicants did not oppose the first point in limine but argued that this effectively 

rendered the application null. Applicants’ representative presented arguments 

against Respondent’s second preliminary issue. These included that:  

 

i. Although Respondent is an interested person, it needed to bring a 

separate application for relief in terms of S160 of the Act against the 

Applicants; 

ii. Respondent did not apply for condonation as this was not done 

within 3 months of it becoming aware of Applicants’ registration of 

the M&G and M&G Eng. company names. 
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3.4 On the face of it at the hearing, I upheld the Respondent's first in limine point 

that the Tribunal did not have jurisdiction to grant the Applicant relief in terms of 

S160 of the Companies Act, against a close corporation. However, upon 

reflection and a further examination of the Companies Act, this was a patent 

error. According to Sched. 3, para. 4 of the Act: 

 

"S20. [of Close Corporations Act] Sections 14(4), 16(8), and 160 of the 

Companies Act, each read with the changes required by the context, apply to a 

corporation or with respect to a reserved name, or an application to reserve a 

name in terms of section 19(2), but a reference in any of those provisions to a 

company must be regarded as a reference to a corporation for the purposes of 

this Act.’’ 

 

3.5 I wrote to the parties’ legal representatives on 23 November 2018 drawing their 

attention to S158(1)(b)1 of the Act, in terms of which I am bound by the 

provisions of the Act. In accordance with Companies Regulation 154(b)2, I 

notified the parties that in terms of Rule 42(1)(b)3 of the Uniform Rules of Court 

I intended varying my ruling and asked them to send any submissions they may 

have in this regard to me on or before 30 November 2018. None were 

forthcoming. 

                                                           
1 158. Remedies to promote purpose of Act  

When determining a matter brought before it in terms of this Act, or making an order contemplated in this Act-  
…   
(b) …, the Companies Tribunal … -  

 (i) must promote the spirit, purpose and objects of this Act;    

2 154. Conduct of hearings 

(1) If, in the course of proceedings, a person is uncertain as to the practice and procedure to be 
followed, the member of the Tribunal presiding over a matter–– 

(a) … 

(b) for that purpose, if a question arises as to the practice or procedure to be followed in cases 
not provided for by these regulations, the member may have regard to the High Court 
Rules. 

 
3  42. Variation and Rescission of Orders  

(1) The court may, in addition to any other powers it may have, mero motu or upon the application of any 
party affected, rescind or vary:  
… 

 (b) an order or judgment in which there is an ambiguity, or a patent error or omission, but only to the extent of 
such ambiguity, error or omission;  
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3.6 As regards the second point in limine, Respondent does not tender an 

explanation as to why it did not timely initiate an application for relief in terms of 

S160 of the Act. Applicants submitted that Respondent did not show good 

cause why its counterclaim should be considered.  

 

3.7 In this regard, I refer to the dictum of Twala, J. in the Highly Nutritious Food 

Company case:4 

 

“It is trite that the Court has a wide discretion in evaluating ‘good cause’, the 

intention being to ensure that justice is done.” 

 

3.8 The judgment continues:  

 

“Section 160(2)(b) allows any person and at any time to bring an application on 

good cause shown. This does not refer only to the delay in bringing the 

application but to show good cause as to why the application must be 

entertained. The section requires the Applicant to furnish a reasonable 

explanation as to why the application should be entertained by the Tribunal. It 

does not require an explanation only as to the delay in bringing the application 

but refer to the merit of the application as well. It is section 160(1) that 

prescribes, for a particular category of persons, to launch an application within 

a period of three (3) months after they became aware of the registration of the 

name.”5 

 

3.9 Applicants concede that Respondent is an interested person, and do not 

dispute that Respondent has been using the M&G Eng. name for many years 

as part of a well-established enterprise. In light of this, and given the merits of 

Respondent’s counterclaim, I am satisfied that Respondent’s second 

preliminary issue should be upheld.  

 

                                                           
4 Highly Nutritious Food Company (Pty) Ltd. v Companies Tribunal and Others, High Court, Gauteng Local 

Division, Case nr. 91718/2016 at par. 12. 
5 Supra at par. 18 
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4. ISSUES 

 

4.1 Thus this Tribunal is faced with two competing claims to the M&G and M&G 

Eng. names: Applicants on the basis of first registration, Respondent on the basis of 

long-term prior use and therefore common law rights.  

 

4.2 Respondent asked for a cost order against Applicant on a de bonis propiis 

scale on the grounds that:  

a) Applicants did not act in good faith, but were in fact mala fides in proceeding 

with this application; 

b) Applicants’ Director was untruthful when claiming to be a layperson as 

regards legal matters, when he is in fact a legal consultant;6 

c) Based on the submissions made and evidence presented at the hearing, 

Applicant’s Director embarked on a course to secure the M&G name, so as to 

negatively affect Respondent’s business;7 

d) Applicants’ Director was untruthful in stating that he had no idea that 

respondent was trading under the M&G name.8 Applicants knew that 

Respondent has built a reputation and has goodwill attached to the M&G 

name because Applicants’ Director was involved with the family business that 

was in competition with the Respondent. Furthermore, if a search had been 

done prior to choosing the M&G name, Applicants would have easily 

discovered that it was in use by the Respondent. 

 

5. APPLICABLE LAW 

 

5.1 Section 11 of the Act provides as follows: “11. Criteria for names of 

companies. —  

(1).... 

(2) The name of a company must 

… 

                                                           
6 LinkedIn profile on p1 of Respondent’s evidence bundle. 
7 Pp. 39-41 of hearing transcript  
8 Applicants’ Reply at par. 45 on p65 of Respondent’s indexed bundle. 



 7 

 (c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company—  

(i) is part of, or associated with, any other person or entity;” 

 

5.2 Section 160 of the Act deals with disputes concerning reservation or 

registration of company names and enunciates the jurisdiction of the 

Companies Tribunal as follows: 

(1) A person to whom a notice is delivered in terms of this Act with respect to 

an application for reservation of a name, registration of a defensive name, 

application to transfer the reservation of a name or the registration of a 

defensive name, or the registration of a company’s name, or any other 

person with an interest in the name of a company, may apply to the 

Companies Tribunal in the prescribed manner and form for a 

determination whether the name, or the reservation, registration or use of 

the name, or the transfer of any such reservation or registration of a 

name, satisfies the requirements of this Act. 

 

(2) An application in terms of subsection (1) may be made— (a) within three 

months after the date of a notice contemplated in subsection (1), if the 

applicant received such a notice; or (b) on good cause shown at any time 

after the date of the reservation or registration of the name that is the 

subject of the application, in any other case. 

 

(3) After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the 

name or proposed name that is the subject of the application, the 

Companies Tribunal –: 

 (a) must make a determination whether that name, or the reservation, 

registration or use of the name, or the transfer of the reservation or 

registration of the name, satisfies the requirements of this Act; and  

(b) may make an administrative order directing- 

(i) the Commission to 

(aa) reserve a contested name, or register a particular defensive name 

that had been contested, for the applicant;  
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(bb) register a name or amended name that had been contested as the 

name of a company;  

(cc) cancel the reservation of a name, or the registration of a defensive 

name; or  

(dd) transfer, or cancel the transfer of, the reservation of a name, or the 

registration of a defensive name; or 

(ii) a company to choose a new name, and to file a notice of an amendment to 

its Memorandum of Incorporation, within a period and on any conditions that 

the Tribunal considers just, equitable and expedient in the circumstances, 

including a condition exempting the company from the requirement to pay the 

prescribed fee for filing the notice of amendment contemplated in this 

paragraph.” 

 

6. EVALUATION 

 

6.1 Nicholas AJA noted in the Victoria's Secret case9: 

 

“In determining which of competing claimants should prevail, the guiding 

principle is encapsulated in the maxim qui prior est tempore potior est jure: he 

has the better title who was first in point of time.”  

 

6.2 However, It is not uncommon for a company to use a trading name which is not 

the same as its registered name, as recorded at the Companies and Intellectual 

Property Commission (“CIPC”). Therefore, the statement of Nicholas AJA 

would have to be tempered if one of the parties had use of a name that 

predated the other's date of registration. In line with this proposition, it was 

considered relevant in the Victoria's Secret case whether a reputation existed, 

with the implication that use (my emphasis) can influence the priority of rights 

(par 48).10 

 

                                                           
9 Victoria's Secret Inc. v Edgars Stores Ltd 1994 (3) SA 739 (A) at par 38. 
10 Supra at par 48. 
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6.3 Respondent claims common law rights in the use of the name M&G Eng. based 

on longstanding  and extensive use thereof nationally within the marine 

industrial sector. Mr Govender goes into much detail in his affidavit to describe 

the substantial goodwill and reputation of the Respondent trading as M&G Eng. 

for over two decades. 

 

6.4 Respondent also contends that the dominant and memorable part of the 

Applicants’ company names is identical to the Respondent’s tradIng name 

“Marine and General”, and is therefore confusingly and deceptively similar. 

  

6.5 Respondent has underscored the prejudice it will suffer if denied relief, 

especially as it does not have control over the quality of products or services of 

the Applicants, whose Director has been involved in a family business that 

operates in the same sector as the Respondent; and are in fact competitors. 

  

6.6 Even though Applicants did not dispute Respondent’s contention in this regard, 

I am compelled to mention that Applicants’ Director was very frugal in his 

submissions. He does not even attempt to explain the coincidence of 

Applicants’ names with that of the Respondent’s trading name.  

 

6.7 In respect of Applicants’ actual use of the M&G and M&G Eng. name in 

business engagements, again I am faced by a paucity of facts, and the burden 

always rested on the Applicants to prove their own or refute the Respondent’s 

contentions. 

  

6.8 It can therefore be also be concluded that Applicants’ names will reasonably 

mislead the reasonable person to believe incorrectly that there is a direct 

association with the Respondent’s business.   The fact is that the two 

businesses clearly have similar or overlapping activities, and this will, as under 

section 11(2)(c), include the likelihood/possibility that the reasonable person will 

be misled.    

 

6.9 As regards the issue of costs, the ordinary rule is that the successful party is 

entitled to costs on a scale determined considering the nature of the matter and 
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the manner in which the dispute was handled. It is trite that this Tribunal has 

discretion what costs to award. In essence it is always a question of fairness to 

all parties.  

 

6.10 Costs de bonis propriis is a punitive cost award, which is issued to show 

displeasure for the manner in which a party has conducted litigation. The award 

of costs against a legal practitioner or a person in their representative capacity 

applies to conduct which substantially and materially deviates from the 

standard expected of practitioners. No submissions were made as regards the 

level of involvement of Applicants’ legal representatives in pursuit of this 

application. 

 

7. FINDINGS 

 

7.1 I find that the balance of convenience favours the Respondent. 

 

7.2 Respondent has shown that Applicants’ names contravene Section 11(2) of the 

Act: its name is the same and falsely implies, or could reasonably mislead a 

person to believe incorrectly, that the Respondent is part of, or associated with 

the Applicant. Hence Respondent is entitled to an order as claimed in terms of 

Section 160 of the Act. 

  

7.3 The Tribunal cannot order the CIPC to “revoke” the names of the Applicants, as 

the CIPC was not joined as a party. 

 

7.4 I am not convinced that Applicants’ legal representatives should be penalised 

with a costs de bonis propriis award. Even though this Tribunal does not lightly 

grant an award of attorney and client costs, I do so on this occasion because I 

find that the conduct of the Applicants and the uncontested evidence presented 

by the Respondent11 necessitates same. 

 

 

                                                           
11 Para 4.1 of this decision, and pp 40 – 80 of Respondent’s evidence bundle. 
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8. ORDER 

 

8.1 Applicants’ names do not comply with s 11(2) of the Act. Hence, the 

application is dismissed, and Respondent’s counterclaim is upheld. 

   

8.2 In terms of Section 160(3)(b)(ii) Applicants are directed to change their names 

to ones that do not consist of or incorporate the words “Marine and General” 

or “Marine and General Engineering”. 

 

8.3 The Applicants are to file with the CIPC their notice of amendment of their 

Memoranda of Incorporation within 60 days of receipt of this order; failing 

which the Registrar of CIPC is directed to change Applicants’ names to their 

respective registration numbers without their consent in terms of Sections 

160(3) and 14(2) of the Act.  

   

8.4 This order must be served on the parties and the CIPC by the Tribunal’s 

Recording Officer (Registrar). 

  

8.5 Costs are awarded on an attorney and client scale against the Applicants 

jointly and severally, the one paying the other to be absolved.    

 

 

 

 

ADV. ISHARA BODASING 

 

 

 


