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From the Editor's desk
The Companies Tribunal (the Tribunal) presents to

Inside this edition

you its second quarter Bulletin which is aimed at
creating awareness about its services. During the
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From the editor’s desk

second quarter, the Tribunal collaborated with the
Takeover Regulation Panel targeting amongst
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Proposed Amendments to the
Companies Act Relating to the
Companies Tribunal
- by PJ Veldhuizen

others, listed companies. The Tribunal also reached
out to Ugu District Municipality where education
and awareness campaigns were held in two local
municipalities namely, Umdoni and uMzumbe.
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Name Disputes Case Highlights
- by Simukele Khoza

The Tribunal held a successful Guest lecture at the
University of Limpopo in partnership with the
National Consumer Tribunal, which was attended
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Takeover Regulation Panel
Breakfast Seminars
- by Dumisani Mthalane

by law students who are in their final year towards
completing their Degrees, lecturers and senior academics who specialise in company law.
This second quarter Bulletin feature the following articles: Proposed Amendments to the
Companies Act Relating to the Companies Tribunal; Name Disputes case highlights;
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The Tribunal Empowered
Business Community of Ugu
District Municipality
-by Dumisani Mthalane

University of Limpopo Guest
Lecture
-by Simukele Khoza

Takeover Regulation Panel Breakfast Seminars; The Tribunal Empowered Business
Community of Ugu District Municipality; University of Limpopo Guest Lecture and Third
Successive Clean Audit for Companies Tribunal.
Stakeholders are encouraged to make suggestions and contributions, such inputs must
be sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following email
addresses: SKhoza@companiestribunal.org.za and
DMthalane@companiestribunal.org.za, contact us on 012 394 3071 and send email to
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Third Successive Clean Audit
for the Companies Tribunal
-by Irene Mathatho

Registry@companiestribunal.org.za
I hope the articles featured will take your knowledge of the Tribunal to the next level.
Editor: S Khoza
Manager: Research

A simple, speedy and cost effective way of resolving company disputes

Proposed Amendments to the Companies Act
Relating to the Companies Tribunal
- By PJ Veldhuizen

T

he stated aim of the Companies Amendment Bill, 2018 (the “Amendment Bill”) is to review and identify the problematic
areas that have emerged as a result of the implementation of the Companies Act 71 of 2008 (the “Companies Act”) and its
Regulations. There are several proposed amendments relating to sections in the Companies Act that refer to the

Companies Tribunal (the “Tribunal”).
Section 72

respondent with the company's registration number.

The proposed amendment to section 72 replaces sub-section
5 so that companies which are required to appoint social and

Section 166

ethics committees must first publish their intention to lodge

The proposed amendment to section 166 limits alternative

an application for exemption with the Tribunal in a prescribed

dispute resolution by mediation, conciliation or arbitration to

manner and then apply to the Tribunal for an exemption from

the Tribunal, rather than allowing a complainant to apply to

the requirement. The Tribunal may then grant the exemption

another accredited entity or any other person. The Tribunal

if it is satisfied that the company has some kind of formal

will therefore be the only entity in terms of this section that is

mechanism which performs substantially the same functions

able to issue a certificate saying that the mediation has failed.

of a social and ethics committee or if, having regard to the

A new section has also been inserted providing that where the

nature and extent of the structure and activities of the

Tribunal has issued a certificate saying that the mediation

company, it is not reasonably necessary in the public interest

process has failed, the affected person may refer the matter to

to require the company to have a social and ethics committee.

arbitration and the arbitrator's award is final and binding on
the parties.

Section 160
The Amendment Bill proposes an amendment to section 160

The subsequent sections regarding the definition of an

so that where a company fails to change its names in terms of

accredited entity and the process for accreditation are

an administrative order of the Tribunal, the applicant may

therefore set to be deleted.

approach the Commission to substitute the name of the
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Section 167

Industry and the Minister of Finance, determine the

As with section 166 above, the proposed amendment to

remuneration, allowances, conditions of appointment and

section 167 removes reference to an accredited entity in

benefits for the executive director, each member of the

terms of section 166, so the section now provides that only

Tribunal and employees of the Tribunal.

the Tribunal may record the resolution of the dispute
between the parties in the form of an order. The parties can

The executive director is responsible for the executive

also choose to have this submitted to Court to be confirmed as

functions of the Tribunal, subject to the relevant legislation,

a consent order.

and is responsible for appointing other employees as may be
required for the proper functioning of the Tribunal.

Section 194
The proposed amendment to section 194 revolves around the

Section 195

differentiation between the chairperson of the Tribunal and

The proposed amendment to section 195 provides that the

the executive director of the Tribunal.

Tribunal, or a member acting alone in accordance with the
Companies Act, may now adjudicate on any matters affecting

The chairperson is described as the accounting authority of

a company as may be referred to it in the prescribed manner

the Tribunal, who is responsible for the proper control and

by the B-BBEE Commission in terms of the Broad-Based Black

management of the Tribunal, its effectiveness and efficiency,

Economic Empowerment Act 53 of 2003 and make an

its income and expenditure, its assets and the discharge of

appropriate order.

liabilities and the proper and diligent implementation of the
Public Finance Management Act 1 of 1991 with respect to the

Conclusions

Tribunal.

It is interesting and encouraging to note that the Tribunal has
been given greater responsibility through these proposed

The chairperson may then appoint an executive director for a

amendments, particularly in the field of alternative dispute

period of five years, who may be reappointed for a further five

resolution. Hopefully this will have a positive impact in terms

years, and one or more senior managers. The chairperson

of lessening the burden on the courts and improving access to

must also, in consultation with the Minister of Trade and

alternative dispute resolution mechanisms.

Seminars play a key role in highlighting areas that need to be amended to enhance the Tribunal's mandate

Name Disputes Case Highlights
- By Simukele Khoza

ALUGLASS BAUTECH (Pty) Ltd (Applicant) vs ALUGLASS CENTRE RICHARDS BAY (Pty) Ltd (First
Respondent) and COMPANIES AND INTELLECTUAL PROPERTY COMMISSION (CIPC) (Second
Respondent)
The Applicant brought an application to the Tribunal in terms of section 160 of the
Companies Act 71 of 2008 (the Act). The Applicant applied for a default order that the First
Respondent be ordered to change its name because it does not comply with section 11(2)(b) of
the Act. The application for default order was based on the fact that the First respondent failed to file an
answering affidavit. The Applicant submitted the affidavit for the default order that the First Respondent's name therefore offends
against the provisions of section 11 (2)(c) of the Act.
The Applicant was registered in 1989, “Aluglass” and various combinations incorporating that word, was registered to the Applicant
in terms of the Trade Marks Act 194 of 1993. The Applicant filed an application on 28 June 2018 on form CTR 142 and the First
Respondent was served on 2 July 2018. The service on the First Respondent was in terms of Rule 4(1)(a)(ii) of the Uniform Rules and
not in terms of the Act. This form of service complies with the prescribed method as in the Companies Regulations, 2011 and
section 220 of the Act. There is no evidence that the application was served on the Second Respondent.
The Applicant engaged with the First Respondent within a year of the registration of the latter in various ways before bringing this
application. Furthermore, the Applicant submitted extensive information of the “mark” used by the Applicant and registration
thereof in terms of the Trade Marks Act 194 of 1993.
Section 11(2)(c)(i) stipulates that a name must not falsely imply or suggest, or be such as would reasonably mislead a person to
believe incorrectly, that the company is part of, or associated with, any other person or entity. The Tribunal found that the name of
the First Respondent is not the same as that of the Applicant as contemplated in s 11(2) (a) of the Companies Act. Therefore the
Tribunal's view is that it is not necessary to find that all or most consumers would be confused, it is enough that a substantial
number of them are likely to be confused. The Tribunal could not order the Second Respondent to change the First Respondent's
name to its registration number; no evidence that the application was served on the CIPC.
Order:
Ÿ

The First Respondent was directed to choose a name which does not consist of, or incorporate, “Aluglass”;

Ÿ

The First Respondent was ordered to file a notice of an amendment of its Memorandum of Incorporation within 60 days of
receipt of the order; and there is no order as to costs.

ASSUPOL LIFE LTD (Applicant) vs PROSPERITY BENEFIT ADMINISTRATORS (Pty) Ltd (First Respondent) and CIPC (Second
Respondent)
The Applicant filed an application for default order in terms of Sections 11(2) and 160, read with Regulation 153 of the Act. The
Applicant objected to the use of the word “PROSPERITY” by the First Respondent in its company name. The Applicant is the
registered proprietor in South Africa of trade marks incorporating or comprising the words PROSPERITY and PROSPERITY LIFE. Mr
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JACQUES ERASMUS deposed an affidavit on behalf of the Applicant; he is responsible for all aspects of the Applicant's brand
protection and brand enforcement.
The launch of the PROSPERITY brand was established by the Applicant's predecessor in title, Prosperity Insurance Company Ltd
(“PIC”) which later changed its name to Prosperity Life. PIC was founded in 1951 and it is therefore apparent that the Applicant's
trademarks have been used for more than fifty years. During the past five decades, the Applicant has made extensive and
considerable use of the PROSPERITY LIFE marks and has developed a significant reputation and goodwill related to the use thereof.
As evidence of the aforesaid reputation and goodwill the Applicant has testified as to the use and promotion of the trade mark as
well as the market knowledge thereof.
The Applicant sought an order directing the First Respondent to change its name to a name which does not incorporate or include
the Applicant's PROSPERITY trademark or that the First Respondent's name be removed from the companies register. The
Applicant provided proof of service of this application on the registered address of the First Respondent in accordance with the Act
and the First Respondent has failed to answer within the required time period i.e. 6 August 2018.
Order: The First Respondent was ordered to choose a new name, and to file a notice of amendment to its Memorandum of
Incorporation within 30 days of the administrative order. Furthermore, the First Respondent was ordered to pay the costs of the
application.
RISING SUN TV (Applicant) vs RISING SUN TV (Pty) Ltd (Respondent)
The Applicant applied to the Tribunal for a determination order:
a. that Respondent's name does not satisfy the requirements of section 11(2) of the Companies Act 71 of 2008 (“the Act”), and
b. that Respondent be directed to choose a new name as provided for in terms of section 160, read with section 14(2) of the Act.
The Applicant is incorporated in accordance with the company laws of South Africa, having its registered address at Cnr. Cowen
Ntuli and Viljoen Streets, Middelberg, Mpumalanga. While the Respondent is Rising Sun TV (Pty) Ltd., incorporated in terms of the
company laws of South Africa and having its registered address at 32 Bell Street, Caltex Building, Nelspruit, Mpumalanga.
The applicant's company was first registered with the CIPC on 29 February 2016. On 21 September 2017, two former Directors of
the Applicant, Tim Zulu and Welcome Magagula, were removed as Directors by a resolution taken by the Applicant's four other
Directors. On 4 April 2018, Tim Zulu and Welcome Magagula then registered the Respondent with the CIPC.
The Applicant highlighted the following challenges if the Tribunal can deny the relief sought:
Ÿ

it does not have control over the quality of products or services of the Respondent;

Ÿ

there are false implications that the Applicant's and Respondent's core business is one and the same or directly associated
with each other; and

Ÿ

the confusion has resulted in delays to process the Applicant's registration with the Independent Communications
Authority of South Africa (ICASA) and obtaining a TV license to continue its operations.

The Applicant filed the application for relief on 16 July 2018, served the copy of the application on the Respondent which was
signed for by W. Magagula, Respondent's Director on the 19th July 2018. The Director of the Applicant, Sbongile Malaza, duly
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authorised by a resolution, deposed the founding affidavit. In the affidavit, it is indicated that the Applicant's core business is the
establishment and management of a television channel. It is the Tribunal's view that the Respondent's name may reasonably
mislead the reasonable person to believe incorrectly that there is a direct association with the Applicant's business.
Order: The Respondent was ordered to change its name to one which does not incorporate the words “Rising Sun TV” within 60
(calendar) days from date of receipt of the order and to file a notice of amendment of its Memorandum of Incorporation. Should
the Respondent not comply with the order of the Tribunal within the 60 calendar days period, the Registrar of CIPC is directed to
change the Respondent's name to its registration number without the Respondent's consent in terms of Sections 160(3) and 14(2)
of the Act. There was no order of costs against the Respondent.

Takeover Regulation Panel Breakfast Seminars
- By Dumisani Mthalane

T

he Tribunal engaged stakeholders on alternative

the Act. He emphasized the advantages of mediation and

dispute resolution (ADR) at the Takeover Regulation

arbitration. For instance, parties can choose a mediator with

Panel (TRP) Annual Breakfast Seminar in Durban on

specific expertise to assist with a dispute which involves a

23 August 2018 and in Cape Town on 20 September 2018. The

technical subject matter or requires specific knowledge. It

main objective of the seminars was to discuss the role and

also allows the parties to maintain existing business

functions of the TRP in the protection of minority

relationships, and gives parties control and confidentiality

shareholders, observations and updates. They were also

over the proceedings and how they are conducted.

aimed at providing the Executive of the Panel (TRP) with an
opportunity to interact with various stakeholders including

It was important for the Tribunal to make such presentation

practitioners and investors.

because mediation has potential of resolving shareholding,
directorship and commercial disputes. Section 166 of the

The seminars comprised of delegates mainly from accounting

Companies Act empower parties to refer matters to the

firms, law firms, attorneys, financial sector, law students and

Tribunal for ADR and King III code on corporate governance

representatives from the Johannesburg Stock Exchange.

mandates directors to handle disputes in expeditious and

Durban based Tribunal member Ms Bongi Zulu presented on

inexpensive way and urges them to make use of ADR.

amongst others, how ADR contributes to economic

Stakeholders should understand that ADR has potential to

development and the rule of law, cases that can and cannot be

resolve disputes that arise when a company undergoes

brought for ADR, comparison between Tribunal ADR and

insolvency and during business rescue process. According to

private ADR as well as filing procedure. She indicated that

Mr Veldhuizen, “mediation and arbitration can be usefully

cases that cannot be brought to the Tribunal for mediation

applied to disputes between insolvent entities and third

relates to employee/labour relation disputes, contractual

parties or in the application of insolvency related remedies,

disputes with service providers and lease agreements.

such as claims against directors and claims to set aside
dispositions. In particular, this will allow the matters to be

While Cape Town Tribunal member Peter Veldhuizen gave

brought to resolution much quicker than going through the

legal framework which established the Tribunal, types of

overburdened court system and ensure that costs are limited

matters the Tribunal adjudicates and how ADR came about in

for everyone involved”.
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South Africa is still way behind the rest of the world in the area

The Tribunal will continue to encourage stakeholders to take

of commercial corporate mediation. Raising awareness about

advantage of ADR in resolving disputes; this will be very

ADR to accounting firms and lawyers will ensure the Tribunal

helpful for companies especially during these tough times of

reaches out to the right stakeholders since lawyers and

slow economic growth engulfing the country. In February

accounting practitioners sit in boards of companies, they can

2019 the Tribunal will host a seminar on ADR.

advise their clients to use expeditious Tribunal's ADR should
disputes arise, especially disputes relating to directorship and
shareholding.
Mr. Basil Kgaugelo Mashabane the newly appointed Deputy
Executive Director of the TRP, explained the mandate of the
TRP and emphasized various sections of the Act like section
117 on affected transaction, Regulation 81 on approval of
announcements and the role of independent Board during
offers. He also emphasized amongst others that; section 119
(1) of the Act implores the TRP to regulate

affected

transactions or offers in order to ensure integrity of the
market place and that shareholders are treated fairly. He
further stated that shareholders should get the necessary
information required to make a fair and informed decision
and they should also be given enough time to seek advice

Companies Tribunal member Ms Bongi Zulu

when they have to consider offers.

Delegates listening to Ms Bongi Zulu's presentation in Durban
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The Tribunal empowered business Community of
Ugu District Municipality
- By Dumisani Mthalane

Tribunal, adjudication process, social
and ethics committees, ADR and
benefits of using Tribunal Services.
He emphasized the benefits of using
ADR since this mechanism of resolving
disputes saves costs and preserves
relations as opposed to court litigation.
This is important especially for small
businesses because they might not
have sizeable financial resources or
well established business networks.

Some of the attendees listening to Mr Simukele Khoza at Umzinto
Community Hall

Protection of company names was also
emphasized and examples given.

The Tribunal empowered business community of Ugu District

Hosting these workshops in the Ugu District was very vital

Municipality through workshops in Umdoni and uMzumbe

because it is one of the biggest district municipalities and one

Local Municipalities on 25 and 26 September 2018. These are

of the economic hubs of KwaZulu-Natal province

two of the four local municipalities that fall under Ugu District

characterised by a thriving tourism sector and commercial

Municipality in the lower South Coast of KZN province. The

agriculture that produce amongst others one-fifth of all

workshops came about because of a partnership which

bananas consumed in South Africa. Ugu's economy is also

started in August 2018.

supported by commercial fishing and several large-scale
commercial sugar cane as well as timber farms.

The workshops aimed at raising awareness about the services
of the Tribunal to the business fraternity of Umdoni and

The community which comprised of SMMEs felt empowered

uMzumbe. At Umdoni, Mr Siyabonga Hlongwane who is the

since they never heard of the Tribunal before and were

Local Economic Development Manager welcomed the

afforded an opportunity to ask questions. Questions related

delegates and highlighted the purpose of the day. Tribunal's

to legal representation, appeals of Tribunal decisions,

Manager: Research, Mr Simukele Khoza started the Tribunal's

disputes relating to directorship when directors are husband

presentation by explaining the role of various tribunals in

and wife and fees. Amongst the guest was the deputy

general and gave background and rationale behind the

chairperson of Umdoni Business Chamber.

establishment of the Companies Tribunal. His presentation
covered amongst others: composition of the Tribunal,

The workshops were very engaging and the community of

functions of the Tribunal, types of applications before the

Umdoni appreciated the fact that the Tribunal's adjudication
process is speedy and cost effective. The Tribunal has a
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mammoth task of ensuring that it's services are well known in

which are offered freely and expeditiously. The last leg of

all 9 provinces across the country and in all municipalities. It is

these workshops will be held at Umuziwabantu Local

hoped that this workshop will open doors for the business

Municipality on 25 October 2018.

fraternity of Ugu since they'll benefit from Tribunal services

Companies Tribunal Workshop at Sibanini Community Hall

University of Limpopo Guest Lecture
- By Simukele Khoza

The Companies Tribunal (CT) in partnership with the National

The Guest Lecture provided an opportunity for both entities

Consumer Tribunal (NCT) participated in a Guest Lecture

to share practical experience on how the three legislations are

hosted by the University of Limpopo (Turfloop campus)

implemented. Furthermore, the lecture also exposed

outside Polokwane on 28 September 2018.

students to different aspects of the mercantile law as well as
the practical application of the law in these fields. It was

Law students in their final year towards completing their

important for students to understand the mandate of the CT

Degrees, lecturers and senior academics specialising in

because as future lawyers and legal practitioners, they will

company law attended the Guest Lecture aimed at raising

advise their clients to utilize the expeditious CT services and

awareness about both entities’ mandates. The Guest Lecture

understand that there is an alternative quasi-judicial body

highlighted important principles arising from the Companies

besides a court.

Act No. 71 of 2008, Consumer Protection Act, 68 of 2008 and
National Credit Act, 34 of 2005.

Ms Tebogo Mputle, the CT’s Registrar made a presentation on
the mandate of the CT, the type of applications CT adjudicates
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and the filing process. Furthermore, she made an in-depth

referral of matters to the NCT and types of disputes falling

presentation on the CT’s alternative dispute resolution (ADR)

under the jurisdiction of the NCT and opportunities at the

mechanism and how it can benefit business in general.

NCT. It must be highlighted that the Guest Lecture presented a
good opportunity for both Tribunals and the academia to

Mr Lehlohonolo Rabotapi, NCT Registrar focused on amongst

robustly engage.

others, international principles dealing with Consumer Rights,

Some of the students and academics who attended the guest lecture

Third successive clean audit for the Companies
Tribunal
- By Irene Mathatho

The Companies Tribunal has received the third successive

another successful year. Achieving successive clean audit

clean audit opinion.

demonstrates the hard work and commitment by all.

The clean audit outcome means that the financial statements
are free from material misstatements (in other words, a
financially unqualified audit opinion) and that there are no

Tel : (012) 394 3071

material findings on reporting of performance objectives or
non-compliance with legislation.
This is yet another great achievement by CT as this
demonstrates the commitment to maintain clean governance

Physical address
the dti Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria
0002

and a high performance culture. It also provides an indication
of the strides put by CT towards fulfilling its mandate.

Website
www.companiestribunal.org.za

We thank the Chairperson, the part-time tribunal members,

Email
Registry@companiestribunal.org.za

Management team and staff for all their efforts in ensuring yet

design and layout: Dumisani Mthalane
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