
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT002JUN2018 

 

In the matter between: 

SOUTHERN AFRICAN MUSIC RIGHTS               Applicant  

ORGANISATION NPC (SAMRO) 

AND 

SAMROS TRADING AND PROJECTS (PTY) LTD         Respondent 

(Registration Number: 2014/201231/07) 

_____________________________________________________________ 

    DECISION 

INTRODUCTION: 

[1]   

The Applicant is the Southern African Music Rights organization NPC (SAMRO), 

Reg no. 1961/002506/08), a nonprofit organisation with its registered address 

situated at 20 De Korte Street, Braamfontein, South Africa. 

 

[2]  

The Respondent is SAMROS Trading and Projects (Pty) Ltd, a company registered 

with the Companies and Intellectual Property Commission (CIPC), with its registered 

address at 1068 Section A, Ekangala, Gauteng. 
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[3]      

The Applicant has applied to the Companies Tribunal (hereinafter referred to as “the 

Tribunal”) seeking a default order in terms of Regulation 153(1) of the Companies 

Act, 71 of 2008 (hereinafter referred to as “the Act”)., read together with the 

provisions of  Sections 11(2)(b) and 160 (3)(b)(ii), ordering the Respondent to 

choose a new name that does not contain the element SAMROS or any other 

confusingly similar trademark, and to file a new Memorandum of Incorporation, 

within a time and under such conditions as the Tribunal deems just and equitable. 

Further to this relief, the Applicant requests the Tribunal that in the interim, on the 

basis that the order above is unlikely to be effective order directing the CIPC to 

manually change the offending company name to 2014/201231/07 (Pty) Ltd, to 

remove the element SANROS and to prevent further harm to the Applicant and its 

trademarks, pending compliance with the first order as stated above. 

 

[4]  

The Applicant, according to the CTR145 notice of motion, and the affidavit filed by 

its legal representative, does not seek a cost order in its favor. 

 

Submissions by Applicant 

[5]   

On or about 14 February 2017, the Applicant’s attorneys whilst conducting an 

unrelated search of the records at CIPC, discovered the offending name. On or 

about February 2017, the Applicant instructed  its attorneys to address a letter of 

demand to the Respondent, advising of the Applicant’s rights in and to its trade mark 

SAMRO and calling on the Respondent to voluntarily amend the offending name. 

According to  the Applicant, details of the Respondent were obtained from the 

records of the CIPC and on 22 February 2017, the aforesaid letter was sent by the 

Sheriff to the registered address of the Respondent. Until the date of filing of this 

application, no response had been received from the respondent. 
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[6]  

On the merits of this case, the Applicant submits that it is the registered proprietor 

South Africa of various trademarks consisting of and / or incorporating the SAMRO 

trademark. The SAMRO trademarks are registered in respect of various goods and 

services in various classes across a number of industries and sectors, which will not 

be detailed in this decision.  

 

[7]   

The Applicant is a non-profit organization whose primary role is to administer 

performing rights on behalf of its members. It does so by licensing users such as 

television and radio broadcasters, live music venues, retailers, restaurants, 

promoters and shopping centers,  through the collection of license fees, which are 

then distributed as  royalties. The Applicant’s other functions extend to protecting 

the rights of composers and authors (music creators) both locally and internationally. 

The Applicant is also involved in hosting regular seminars and workshops, and 

supporting conferences to help foster and develop creativity across all categories  

and genres of music.  

 

[8]   

The Applicant has made considerable use, in South Africa, of its SAMRO trade -

marks in respect of goods and services covered by its registrations. Its history does 

back to 1961 and was formally named SAMRO during the year 1974. The Applicant 

is a member of the  International  Confederation of Societies of Authors and 

Composers  (CISAC), the  Bureau International des Societies Gerant les Droits et 

de  Reproduction Mechanique (BIEM) and the Societies’ Council for the 

Collective Management of Performers’ Rights (SCAPR). The Applicant has grown 

into an internationally recognized collecting administration business representing 

more than 12 000 music creators. It has built up a solid foundation as the primary 
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representative of music Performing Rights in Southern Africa and is well respected 

among its global peers in the music industry. 

 

[9]  

The Applicant submits that it is not connected to the Respondent in any way and 

that the Applicant and Respondent are not part of the same  group. The Applicant 

has not authorized the Respondent to use its SAMRO trademarks and a search of 

the Register of Trade Marks has  not revealed any trade marks in the name of the 

Respondent. 

 

[10]   

The Applicant submits further that offending name contains the entirety of the 

Applicant’s SAMRO tree marks and that the element SAMRO in the offending name 

is visually, phonetically and conceptually identical to the SAMRO trademarks of the 

Applicant. According to the Applicant, the element SAMRO is the dominant and 

most distinct part of the  offending name and that the words “Trading” and “Projects” 

as it appears in the offending name is inherently non-distinctive and do not serve to 

distinguish the Respondent from the Applicant’s SAMRO trademarks. 

 

Application of the Law  

[11]   

This is an application in terms of S.160 read with S.11 (2) of the Companies Act. 

The Applicant seeks relief in terms of S. 160 (1) of the Act, which provides for 

specific remedies available in instances where  the tribunal has determined that an 

application complies with the requirements of S.11. It states: 
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“ A person to whom a notice is delivered in terms of this Act with 
respect to an application for reservation of a name, registration of a 
defensive name, application to transfer the reservation of a name or the 
registration of a defensive name, or the registration of a company’s 
name, or any other person with an interest in the name of a company, 
may apply to the COMPANIES TRIBUNAL in the prescribed manner and 
form for a determination whether the name, or the reservation, 
registration or use of the name, or the transfer of any such reservation 
or registration of a name, satisfies the requirements of this Act (s11).” 

S160(2) further provides: 

“An application in terms of subsection (1) may be made- 

(a) within three months after the date of a notice 
contemplated in subsection (1), if the Applicant received 
such a notice; or 

(b) On good cause shown at any time after the date of the 
reservation or registration of the name that is the 
subject of the application, in any other case” 

 

[12]   

Section 160 (2)(b)which is relevant to this case, provides that an application in terms 

of subsection 1 above, may be made, on good  cause  shown, at any time after the 

date of reservation or registration of the name that is the subject of the application, 

in any other case. 
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[13]   

Section 160(3) provides for the powers of the tribunal where subsections (1) and (2) 

have been satisfied. It provides as follows: 

“After considering an application made in terms of subsection (1), and 
any submissions by the Applicant and any other person with an interest 
in the name or proposed name that is the subject of the application, the 
COMPANIES TRIBUNAL-  

(a) Must make a determination whether that name, or the 
reservation, registration or use of the name, or the transfer of 
the reservation or registration of the name, satisfies the 
requirements of this Act (s.11); and 

(b) May make an administrative order directing- 

(i) The Commission to- 

(cc) cancel the reservation of a name, or the 
registration of a defensive name. 

(ii) a company to choose a new name, and file a notice 
of amendment to its Memorandum of Incorporation, 
within a period and on any conditions that the tribunal 
considers just, equitable and expedient in the 
circumstances, including a condition exempting the 
company from the requirement to pay the prescribed fee 
for filing the notice of amendment contemplated in this 
paragraph.” 

[14]   

The tribunal is therefore tasked with considering this application and satisfying itself 

that it complies with the requirements of s. 11 (2) which provides: 

 



 

7 

 “The name of a company must- 

(a) Not be the same as- 

(iii) A registered trademark belonging to a person other 
than the company, or a mark in respect of which an 
application has been filed in the Republic for 
registration as a trade mark or a well-known trade mark 
as contemplated in section 35 of the Trade Marks Act, 
1993 (Act no. 194 of 1993), unless the registered owner 
of that mark has consented in writing to the use of the 
mark as the name of the company.” 

(b) Not be confusingly similar to a name, trade mark, word or 
expression contemplated in paragraph (a) unless- 

(iii)In the case of a name similar to a trade mark or mark 
referred to in paragraph (a)(iii), the company is 
the registered owner of the business name, trade 
mark, or mark, or is authorized by the registered 
owner to use it.” 

(c) Not falsely imply or suggest, or be such as would reasonably 
mislead a person to believe incorrectly, that the company- 

(i) Is part of, or associated with, any other person or entity.” 

Evaluation 

[15]  

The tribunal has received submissions from the Applicant giving reasons why there 

was considerable time passage between the time that the Applicant became aware 

of the existence of the offending  name  and the time this application was filed with 

the tribunal.  It is apparent that the Applicant did not receive notification in terms of 

S.160(2)(a) of the registration of the Respondent, and the Applicant came to know of 

the existence of Respondent by chance, some three years after registration of the 
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Respondent. Internal issues delayed the Applicant in attending to this matter within 

a reasonable time after becoming aware of Respondent’s name. I am satisfied with 

the reasons advanced by the Applicant in submitting its application at the time that it 

did, and that good cause has been shown for the application  to bed dealt with and 

that it has a valid case for the merits of this case to be entertained.  

(see: The Highly Nutritious Food Company (Pty) Ltd v The Companies Tribunal 
& Others, Case no. 91718/2016, Gauteng Local Di vision [unrepeatable]). 

 

[16]   

Applicant’s objection has been based on S.11(2)(b) and/or 11(2) ( c). It is submitted 

that the element SAMRO in the offending name is visually, phonetically an 

conceptually identical to the SAMRO trademarks, and that the element SAMRO is 

the dominant and most.  Distinct part of the offending name and incorporates the 

whole of the  Applicant’s SAMRO trademarks. The Applicant further submitted that 

the words “Trading” and “Projects” as they appear in Respondent’s  name are not 

sufficient to distinguish the Respondent’s name from the Applicant’s registered 

trademarks. I agree with these submissions. The Respondent’s name is clearly 

confusingly similar to the Applicant’s trademarks.  

 

[17]  The above-mentioned being my finding, it then becomes unnecessary to 

consider the submissions made in respect of section 11(2)(c)(i) of  the Companies 

Act. Next, I consider the order to be granted. 
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FINDINGS 

The Respondent’s name does not comply with Section 11(2)(b) of the Act. 

 

ORDER: 

It is therefore ordered that: 

- the Respondent is directed, in terms of section 150(3)(b)(ii), to choose a name 

which does not consist of, or incorporate, the mark SAMROS, or any other mark 

which is confusingly and/or deceptively similar to the Applicant’s SAMRO trade 

mark;  

- the Respondent to file a notice of amendment of its Memorandum of 

Incorporation; 

- In the event that the Respondent fails to comply with the order as set out above, 

within 30 days, that the Commissioner of Companies is hereby authorized to 

replace the company name with Respondent’s registration number. 

 

________________ 

B. Zulu 
Member: Companies Tribunal 
30 August 2018 


