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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA  

(“The Tribunal”) 

               CASE NO: CT004Mar2018 

Re: In an Application where the Applicant claims 

that it be permitted to retain its name registration. 

In the matter between:   

ETHEKWENI GARAGE DOORS (PTY) LTD         THE APPLICANT  

(2015/385023/07) 

AND   

ETHEKWINI GARAGE DOORS CC      THE RESPONDENT    

(2011/081738/23)                      

Coram K. Tootla  

Decision delivered on 06 August 2018 

 

Concurred by Lucia Glass and Lindelani Daniel Sikhitha 

 

DECISION 

______________________________________________________________________________  
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INTRODUCTION:   

[1] The Applicant and Respondent are entities registered in terms of the Companies Act (Act) 

and the Close Corporations Act respectively, both having their principal place of business 

in Durban, Republic of South Africa.  

[2]     The Applicant requests that it be permitted to retain the name registered by CIPC, whilst the 

Respondent stated in its answering affidavit that the application was defective; and that the 

Tribunal has no jurisdiction. 

[3] At the date of the hearing on 17 July 2018, the Applicant and Respondent were respectively 

represented by an attorney and advocate. The Respondent opposed the application raising 

two grounds of exception against the Applicant’s papers.  

[4] At the hearing, the Applicant offered to withdraw its application without making a tender 

for Respondent’s costs. In view of the fact that the Respondent claims that it was entitled 

to costs, the parties elected to argue the issue of costs. The Respondent was of the view that 

since the Applicant was withdrawing the matter, costs on a party and party scale including 

counsel’s fee should follow as a matter of course. 

 

SUBMISSIONS: 

[5]     Counsel for the Applicant argued that the Applicant was not legally represented from the 

outset of this matter and as such was unaware of the rules and regulations of the Tribunal.  

He also argued that the Applicant has attempted to resolve the matter on the date of the 

hearing by suggesting a mediation of the matter, but that the Respondent has refused to do 

so. As a result thereof, he argued that the Applicant was being forced to litigate this matter 

in the High Court by virtue of the Respondent’s application in the High Court.  
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[6] Counsel pointed out that the Tribunal has a discretion in respect of costs and that the 

Applicant has made reasonable attempts at the hearing to find a middle ground between the 

parties but that all the suggestions have been rejected by the Respondent.  

[7] Counsel for Applicant also submitted that since it has made attempts at resolving this 

matter, and that in his view it is the purpose of this Tribunal to resolve disputes, that the 

Applicant should not be sanctioned by the Tribunal with costs. 

[8] Counsel for the Respondent was of the view that since the Application was defective and 

the Applicant was informed by the Respondent of this in its answering affidavit.  In 

addition, attempts were made via their attorneys to the Applicant’s attorney informing them 

of the inadequacy of the process adopted.  Costs should therefore be awarded in the 

Respondent’s favour.  

[9] In addition Respondent’s counsel pointed out that the Applicant did have legal 

representation prior to the hearing and that various issues regarding the matter were dealt 

with in a letter of demand dated 31 August 2017 addressed to the Applicant. It was 

submitted that to claim on the date of hearing that Applicant did not have legal 

representation when the application was lodged; that it engaged counsel a few days before 

the Tribunal hearing; and then claim it wants to resolve the matter through mediation on 

the day of the Tribunal hearing is unacceptable. 

[10]   Respondent’s counsel stated that the Tribunal had no jurisdiction to hear the matter and 

that the Applicant failed to mention a section of the Companies Act, 2008 (Act No. 71 of 

2008) which would have enabled the Respondent to know what was the case it faced.  

Hence she concluded that since Respondent was unaware of what case it was to face, it is 

unreasonable to expect it to address the merits of the application.  Therefore the criticism 

that the Respondent failed to deal with the merits is therefore baseless. 
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[11]    Respondent’s counsel argued that they were informed by the Applicant’s attorney that the 

Application would be definitely withdrawn and thus they could not be criticised for not 

being able to mediate on the 17 July 2018. She also submitted that costs should follow the 

event since it had been conceded by the Applicant that there was no merit to the application. 

Respondent requests that costs should include costs of counsel considering that both parties 

found it necessary to appoint counsel to argue, as that would be reasonable. 

[12]    Applicant’s counsel pointed out in response that there were two adjournments requested by 

the Respondent and that in view of that costs should not be awarded against the Applicant. 

Although he mentioned that he was appointed a few days before the hearing, specifically 

12 July 2018, Respondent’s counsel stated that the Applicant’s attorneys were on record 

prior to this; and that Applicant ought to have withdrawn its application when it received 

the answering affidavit of the Respondent or within a reasonable period of time.  

[13] At the end of the day the Respondent’s main argument was that it was entitled to costs when 

it filed its answering affidavit on 10 April 2018 and advised Applicant that the Application 

was defective, but that nothing was forthcoming from the Applicant until 17 July 2018 

when there were appearances before the Tribunal and a subsequent withdrawal ensued. 

Thus Respondent’s counsel submitted that due to the fact that the Applicant was informed 

on 10 April 2018 that the application was defective, costs should follow as the Applicant 

did not withdraw its application within a reasonable period of time.  A reasonable time to 

withdraw the application, according to the Respondent’s counsel, is at least two weeks prior 

to the Tribunal hearing or any other date in April 2018. 

FINDING: 

[14] The main question is what would a reasonable litigant have done in these circumstances? 

A reasonable litigant would have consulted his attorney and counsel earlier and would have 

sought to withdraw the application prior to the date of the Tribunal hearing.  
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 It is my considered view that the Applicant has not advanced compelling reasons for not 

withdrawing the application after receiving the answering affidavit on 10 April 2018 or at 

least two weeks prior to the Tribunal hearing on 17 July 2018. Since the application was 

defective, there was in any event no basis for the Applicant to persist with the application 

in the light of the Respondent’s answering affidavit.  

[15]  The Applicant’s persistence with the application was indeed unreasonable as it compelled 

the Respondent to attend the Tribunal hearing on 17 July 2018.  In the light of the timing 

of the withdrawal of the application, costs should have been tendered. In the absence of 

such a tender, and the Tribunal having had regard to the history of this matter as set out 

above, the undermentioned order is deemed appropriate. 

ORDER: 

 

[16] The Applicant is therefore ordered to pay the costs of the Respondent in this matter on a 

party and party scale and such costs to include Counsel’s fee and to be taxed in accordance 

with the High Court tariff. 

 

k tootla 

_________________________    

KHATIJA TOOTLA  

(member of the Companies Tribunal) 

06 August 2018  

LUCIA GLASS AND LINDELANI SIKHITHA concurring: 

I have read the decision of my colleague, Khatija Tootla and I am in agreement with all aspects of 

her decision.  


