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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT012FEB2018 

In the matter between:   

TOTWANE ISMAEL SEGOE         Applicant 

(RSA ID NO: 791205 5377 08 8) 

and 

TSHEPO HLAHLA         Respondent 

(RSA ID NO: 880719 5580 08 9) 

IN RE: MARICO BOSVELD MINIRALS (PTY) LTD 

______________________________________________________________________ 

Issue(s) for determination: This is an application for an order that the Companies and 

Intellectual Property Commission must register the Applicant and deregister the 

Respondent as director of Marico Bosveld Minirals (Pty) Ltd due to the reasons that the 

Respondent allegedly and in a fraudulent manner appointed himself as a director of Marico 

Bosveld Minirals (Pty) Ltd after the death of his father. 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on 30 April 2018 

DECISION (Reasons and Order) 

______________________________________________________________________ 
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INTRODUCTION 

[1] The Applicant in this matter is Totwane Ismael Segoe who is an adult male South 

Africa citizen with Identity Number: 791205 5377 08 8 and currently residing at 

Unit 12, 3996 Monica Crescent, Mmabatho, North West Province, Republic of 

South Africa. 

[2] The Respondent in this matter is Tshepo Hlahla who is an adult male South 

African citizen with Identity Number: 880719 5580 08 9 and currently residing at 

House Number 5, Olienhof, Queens Street, Zeerust, North West Province, 

Republic of South Africa. 

[3] The dispute between the parties in this matter relates to the alleged fraudulent 

appointment of the Respondent as a director of Marico Bosveld Minirals (Pty) 

Limited, Registration Number: 2013 / 155417 / 07 (“MBM”) after the death of his 

father, one Ferdinand Monatshane Hlahla.  MBM is a private company duly 

registered as such in terms of the applicable laws of the Republic of South Africa. 

[4] The Applicant in this matter is a sole shareholder of MBM as is evidenced by 

copies of the Shareholder’s Certificate and Share Register which are submitted 

by the Applicant as part of the Supporting Affidavit marked Annexure “SC 1” and 

Annexure “SC 2”.  I therefore accept these documents to be valid documents 

which serves as true and correct records of the current registered holders of 

shares in MBM. 
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BACKGROUND AND COMPLIANCE WITH PROCEDURAL MATTERS 

[5] In terms of Regulation 142(1) of the Companies Regulations, 2011 (“the 

Regulations”), a person may apply to the Companies Tribunal for an order in 

respect of any matter contemplated by the Companies Act, 2008 (Act No. 71 of 

2008) (“the Act”) or the Regulations by completing and filing with the Companies 

Tribunal’s recording officer: 

5.1 an Application in Form CTR 142; and 

5.2 a supporting affidavit setting out the facts on which the application is 

based.   

[6] The current Application together with the Affidavit (“the Supporting Affidavit”) 

deposed to by the Applicant was filed with the Companies Tribunal on the 13th 

day of February 2018. 

[7] In terms of Regulation 142(2) of the Regulations, the Applicant is required to 

serve a copy of the Application and supporting affidavit on each respondent cited 

in the Application, within 5 business days after filing it with the Companies 

Tribunal. 

[8] It appears from the papers placed before the Companies Tribunal that the current 

Application was served upon the Respondent on the 17th day of February 2018 

at 08H03 at Flat No. 05, Queen Street, Zeerust by serving a copy thereof upon 

Charity Hlahla who is the mother of the Respondent. 

[9] I am satisfied that the application in this matter was properly served upon the 

Respondent in the manner that had been fully outlined in the Sheriffs’ Returns of 

Service. 
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[10] Consequently I am satisfied that the current Application is in substantial 

compliance with Regulation 142 of the Regulations. 

[11] In terms of Regulation 143(1) of the Regulations, a respondent who wishes to 

oppose the complaint or application must serve a copy of answer on the initiating 

party and file the answer with proof of service thereof with the Companies 

Tribunal within twenty (20) business days after being served with a complaint 

referral, or an application, that has been filed with the Companies Tribunal.1 

[12] It follows therefore that the Respondent was required to serve copies of his 

answer on the Applicant and file his answer with proof of service on the Applicant 

with the Companies Tribunal within twenty (20) business days in terms of 

Regulation 143(1) of the Regulations. 

[13] Upon proper calculation of the time frames in terms of Regulations 143(1) of the 

Regulations the Respondent was required and had failed to serve on the 

Applicant and to file with the Companies Tribunal a copy of its answer to the 

current Application together with proof of service on the Applicant on or before 

the 16th day of March 2018.  As at the date of the filing of the Application for the 

Default Order in this matter, the Respondent has still not served on the Applicant 

and filed with the Companies Tribunal a copy of its answer together with proof of 

service on the Applicant as prescribed by Regulation 143(1) of the Regulations. 

                                                           
1  Regulation 143(1) of the Regulations reads as follows: 

“Within 20 business days after being served with a Complaint Referral, or an application, that has 
been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must–
–  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.” 
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 [14] As a result of the Respondent’s failure to serve on the Applicant and file with the 

Companies Tribunal a copy of its answer together with proof of service on the 

Applicant with the Companies Tribunal, the Applicant was entitled to file the 

Application for Default Order, in terms of Regulation 153(1) of the Regulations, 

with the Companies Tribunal.   

[15] The Companies Tribunal is therefore enjoined to consider the Application for 

Default Order in line with the provisions of Regulation 153(2) of the Regulations.  

It is important that I should make reference to the provisions of Regulation 153(1) 

and (2) of the Regulations which read as follows: 

“(1) If a person served with an initiating document has not filed a response 

within the prescribed period, the initiating party may apply to have the 

order, as applied for, issued against that person by the Tribunal. 

(2) On an application in terms of sub-regulation (1), the Tribunal may make 

an appropriate order–  

(a) after it has heard any required evidence concerning the motion; 

and  

(b) if it is satisfied that the notice or application was adequately 

served.” 

[16] The Applicant did indeed proceed to file its Application for Default Order (Form 

CTR 145) in terms of Regulation 153 of the Regulations on the 26th day of March 

2018. 

[17] In terms of the Affidavit in support of the Application for Default Order deposed to 

by the Applicant dated 22 March 2018, the Applicant makes the following 

allegations which are considered to be relevant to the current Application: 
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17.1 The Applicant brought an Application (Form CTR 142) before the 

Companies Tribunal on the 12th day of February 2018 seeking an order 

to the effect that the Respondent must be removed as a director of MBM; 

17.2 The Application was acknowledged by the Companies Tribunal and 

assigned Case Number: CT012FEB2018 and subsequent to that all 

summons were then served upon the Respondent by the sheriff of court; 

17.3 The 20 days period prescribed in the Companies Act, 2008 (Act No. 71 

of 2008) (“the Act”) has expired without receiving any response from the 

Respondent; and 

17.4 It is therefore in this context that the Applicant is applying for a default 

order in terms of Regulation 153 of the Companies Regulations, 2011 

(“the Regulations”). 

[18] It is alleged by the Applicant that Respondent failed to file its answer to the 

Application and thereby displaying no interest in opposing the current Application. 

[19] Upon careful consideration of the Application for Default Order that had been 

placed before me, I am satisfied that it had been filed with the Companies Tribunal 

in compliance with the provisions of Regulation 153(1) and (2) of the Regulations 

as outlined above.  I am therefore bound to consider the current Application for 

Default Order. 

 

APPLICABLE LAW 

[20] The jurisdiction of the Companies Tribunal to deal with the current Application is 

to be found through conducting a thorough examination of the papers placed 
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before me in this matter.  Such a process also requires me to examine the 

applicable provisions of the Act. 

[21] As I gather from the documents placed before me, this Application concerns the 

removal of the Respondent of MBM due to reasons that the Respondent 

fraudulently appointed himself as director of MBM after the death of his father 

who was the sole director of MBM.  The history behind the appointment of the 

Respondent’s late father as sole director of MBM are fully outlined in paragraphs 

5 to 8 of the Supporting Affidavit.  Since the history which relates to the 

appointment of the Respondent’s late father will not have any relevance to my 

decision in this matter, I will therefore not repeat it in my decision. 

[22] The Applicant did not refer to any section of the Act in support of its Application 

in this matter.  I was therefore forced to look at various sections of the Act to 

determine their applicability to this matter. 

[23] Section 70(1) of the Act makes provisions with regard to vacancies on the board 

of a company.  The relevant provisions of section 70(1) read as follows: 

“(1) Subject to subsection (2), a person ceases to be a director, and 

a vacancy arises on the board of a company- 

(a) when the person’s term of office as director expires, in 

the case of a company whose Memorandum of 

Incorporation provides for fixed terms, as contemplated 

in section 68(1); or 

(b) in any case, if the person- 

(i) resigns or dies; 
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(ii) in the case of an ex officio director, ceases to hold 

the office, title, designation or similar status that 

entitled the person to be an ex officio director; 

(iii) becomes incapacitated to the extent that the 

person is unable to perform the functions of a 

director, and is unlikely to regain that capacity 

within a reasonable time, subject to section 71(3); 

(iv) is declared delinquent by a court, or placed on 

probation under conditions that are inconsistent 

with continuing to be a director of the company, 

in terms of section 162; 

(v) becomes ineligible or disqualified in terms of 

section 69, subject to section 71(3); or 

(vi) is removed:- 

(aa) by resolution of the shareholders in terms 

of section 71(1); 

(bb) by resolution of the board in terms of 

section 71(3); or 

(cc) by order of the court in terms of section 

71(5) or (6). [Own emphasis added.] 

[24] Section 70(1)(b)(vi) clearly provides for removal of a person as a director of a 

company under the following circumstances: 
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24.1 By resolution of the shareholders of a company in terms of section 71(1) 

of the Act; 

24.2 By resolution of the board of a company in terms of section 71(3) of the 

Act; or 

24.3 By order of the court in terms of section 71(5) or (6) of the Act. 

25. I proceeded to look at the provisions of section 71 of the Act.  This section deals 

with the removal of directors of companies under various circumstances and the 

relevant provisions of section 71 read as follows:  

(1) Despite anything to the contrary in a company’s Memorandum of 

Incorporation or rules, or any agreement between a company and a 

director, or between any shareholders and a director, a director may 

be removed by an ordinary resolution adopted at a shareholders 

meeting by the persons entitled to exercise voting rights in an 

election of that director, subject to subsection (2). 

(2) Before the shareholders of a company may consider a resolution 

contemplated in subsection (1)—  

(a) the director concerned must be given notice of the meeting 

and the resolution, at least equivalent to that which a 

shareholder is entitled to receive, irrespective of whether or 

not the director is a shareholder of the company; and  

(b) the director must be afforded a reasonable opportunity to 

make a presentation, in person or through a representative, 
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to the meeting, before the resolution is put to a vote. [Own 

emphasis added.] 

(3) If a company has more than two directors, and a shareholder or director 

has alleged that a director of the company—  

(a) has become—  

(i) ineligible or disqualified in terms of section 69, other than 

on the grounds contemplated in section 69 (8) (a); or  

(ii) incapacitated to the extent that the director is unable to 

perform the functions of a director, and is unlikely to 

regain that capacity within a reasonable time; or  

(b) has neglected, or been derelict in the performance of, the 

functions of director,  

the board, other than the director concerned, must determine the matter 

by resolution, and may remove a director whom it has determined to be 

ineligible or disqualified, incapacitated, or negligent or derelict, as the 

case may be. 

(4) Before the board of a company may consider a resolution contemplated 

in subsection (3), the director concerned must be given—  

(a) notice of the meeting, including a copy of the proposed resolution 

and a statement setting out reasons for the resolution, with 

sufficient specificity to reasonably permit the director to prepare 

and present a response; and 
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(b) a reasonable opportunity to make a presentation, in person or 

through a representative, to the meeting before the resolution is 

put to a vote. 

(5) If, in terms of subsection (3), the board of a company has determined that 

a director is ineligible or disqualified, incapacitated, or has been negligent 

or derelict, as the case may be, the director concerned, or a person who 

appointed that director as contemplated in section 66 (4) (a) (i), if 

applicable, may apply within 20 business days to a court to review the 

determination of the board. 

(6) If, in terms of subsection (3), the board of a company has determined that 

a director is not ineligible or disqualified, incapacitated, or has not been 

negligent or derelict, as the case may be—  

(a) any director who voted otherwise on the resolution, or any holder 

of voting rights entitled to be exercised in the election of that 

director, may apply to a court to review the determination of the 

board; and 

(b) the court, on application in terms of paragraph (a), may—  

(i) confirm the determination of the board; or  

(ii) remove the director from office, if the court is satisfied that 

the director is ineligible or disqualified, incapacitated, or 

has been negligent or derelict. 
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(7) An applicant in terms of subsection (6) must compensate the company, 

and any other party, for costs incurred in relation to the application, unless 

the court reverses the decision of the board. 

(8) If a company has fewer than three directors—  

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), any 

director or shareholder of the company may apply to the 

Companies Tribunal, to make a determination contemplated in 

that subsection; and 

(c) subsections (4), (5) and (6), each read with the changes required 

by the context, apply to the determination of the matter by the 

Companies Tribunal. 

(9) Nothing in this section deprives a person removed from office as a 

director in terms of this section of any right that person may have at 

common law or otherwise to apply to a court for damages or other 

compensation for—  

(a) loss of office as a director; or 

(b) loss of any other office as a consequence of being removed as a 

director. 

(10) This section is in addition to the right of a person, in terms of section 162, 

to apply to a court for an order declaring a director delinquent, or placing 

a director on probation. 
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[26] It is clear that section 71(1) and (2) of the Act deals with the removal of a director 

of a company by the shareholders of a company at a shareholders’ meeting.  The 

removal of a director in terms of section 71(1) should be done by means of 

ordinary resolution taken by shareholders of a company at a shareholders’ 

meeting.  The resolution for the removal of a director must only be taken after a 

proper notice had been given to the director to be removed and having been 

afforded a reasonable opportunity to make representation in line with the 

procedure outlined in section 71(2) of the Act. 

[27] It is also clear that section 71(3) and (4) of the Act deals with the removal of a 

director of a company.  The director to be removed is not allowed to participate 

during deliberations of board and the voting for his removal.  The removal in terms 

of section 71(3) should be done by means of a resolution of the board of a 

company taken at the board meeting and in line with the procedure outlined in 

section 71(4) of the Act. 

[28] It is further clear that section 71(5) and (6) of the Act deals with the institution of 

review proceedings against the determination of the board of a company before 

a court of law.  Clearly the Companies Tribunal does not have any jurisdiction to 

entertain any review proceedings contemplated in section 71(5) and (6) of the 

Act. 

[29] In the event that a company has fewer than three directors, section 71(8) of the 

Act kicks in and for obvious reasons subsection (3) does not apply to such a 

company.  In the event that any of the circumstances contemplated in section 

71(3) of the Act applies, any director or shareholder of the company may bring 
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an application to the Companies Tribunal, to make a determination contemplated 

in subsection (3). 

[30] In its determination of the application, the Companies Tribunal is required to apply 

the provisions of section (71)(4), (5) and (6), each read with the changes required 

by the context. 

[31] Based on my reading of the documents placed before me in this matter, it is my 

view that the resolution for the removal of the Respondent as a director of MBM 

was done by the sole shareholder of MBM in terms of section 71(1) of the Act.  A 

resolution to the effect that the Respondent should be removed as a director of 

MBM was duly passed by the Applicant as a sole shareholder of MBM on the 08th 

day of November 2017.  Copies of the Attendance Register and the Resolution 

of Shareholders of MBM have been submitted by the Applicant as part of the 

Supporting Affidavit and they are marked Annexure “MBM6”. 

[32] In line with the provisions of section 71(2) of the Act, the Respondent was given 

notice of the shareholders meeting and the proposed resolution to be taken at 

such shareholders’ meeting.  According to my analysis, the notice given to the 

Respondent was in my view equivalent to the notice which was given and which 

a shareholder of MBM was entitled to receive.  In terms of the Act, the 

Respondent was entitled to receive such a notice irrespective of whether or not 

the Respondent is a shareholder of MBM.  A copy of the Notice of General 

Meeting of Shareholders of MBM dated 01 November 2017 has been submitted 

by the Applicant as part of the Supporting Affidavit and it is marked Annexure 

“MBM4”. 
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[33] After receiving the notice, the Respondent did consult with its attorneys, being De 

Swardt Vogel Myambo Attorneys and he did instruct them to address a letter 

dated 03 November 2017 to Moss Mothibe Inc.  In the aforesaid letter the 

Respondent did dispute the capacity and/or authority of the Applicant to convene 

the meeting of shareholders.  It was further confirmed that the Respondent will 

not attend such a meeting.  A copy of the aforementioned letter has been 

submitted by the Applicant as part of the Supporting Affidavit and it is marked 

Annexure “MBM5”. 

[34] On or about 17 November 2017, the Applicant did file COR 39 (Notice of change 

of company directors (“COR 39”) with the Companies and Intellectual Property 

Commission (“the Commission”).  A copy of COR 39 has been submitted by the 

Applicant as part of the Supporting Affidavit and it is marked Annexure “MBM7”. 

[35] On 21 November 2017, the Commission did issue out COR 39 Notice to Moses 

Mosimanegape Mothibe recording the decision of the Commission.  The relevant 

contents of COR 39 Notice as issued by the Commission read as follows: 

“RE: Amendment to Company Information 

Company Number:  2013 / 155417 / 07 

Company Name:  MARICO BOSVELD MINIRALS (PTY) LTD 

We have received a COR39 (Notice of change of company directors) 

from you dated 17/11/2017. 

The COR39 was not approved for the following reasons: 

• Application has been removed from the processing queue 

objected by T Hlahla for an unauthorized filing. 
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Yours truly 

Commissioner: CIPC” 

[36] In terms of section 187(4)(d) of the Act, the Commission is, amongst other things, 

enjoined to register or deregister companies, directors, business names and 

intellectual property rights, in accordance with relevant legislation.  In relation to 

the matter before me, the Commission was required to consider and, if it was 

satisfied that COR 39 lodged by the Applicant was compliant with the Act, to 

approve it and register the Applicant as director and deregister the Respondent 

as director of MBM.  

[37] It is clear that the Commission did take a decision to refuse to approve COR 39 

lodged by the Applicant for reasons cited therein.  This is the decision that 

aggrieved the Applicant and it is the very same decision that forms the basis of 

the current Application. 

[38] I must then proceed to determine if the Companies Tribunal does have jurisdiction 

to entertain the current Application.  I do so while mindful of the fact that the 

Companies Tribunal is a creature of statute and should therefore derive all its 

powers from the enabling legislation. 

[39] In terms of section 195(1)(a) of the Act, the Companies Tribunal or a member of 

the Companies Tribunal acting alone in accordance with the Act may adjudicate 

in relation to any application that may be made to it in terms of the Act, and make 

any order provided for in the Act in respect of such an application. 

[40] In terms of section 195(7) of the Act, a decision of the Companies Tribunal with 

respect to a decision of, or a notice or order issued by, the Commission is binding 

on the Commission, subject to any review by, or appeal to, a court. 
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[41] It is my view therefore that the Companies Tribunal does have jurisdiction to 

entertain the current Application in terms of section 195(1)(a) read together with 

section 195(7) of the Act and a decision of the Companies Tribunal shall be 

binding upon the Commission. 

 

FINDINGS 

[42] The Applicant has clearly demonstrated that he is the sole shareholder of MBM 

and in terms of section 71(1) of the Act, he is a shareholder who is entitled to 

exercise voting rights in an election or removal of any director of MBM.  Copies 

of Share Certificates and Share Register dated 30 June 2016 have been 

submitted by the Applicant as part of the Supporting Affidavit and these 

documents do confirm that the Applicant is the sole shareholder who holds 1000 

fully paid common shares with no par value in MBM. 

[43] I therefore find that the Applicant is the sole shareholder of MBM and further that 

he is entitled to take ordinary shareholder’s resolution with regard to the removal 

of the Respondent as director of MBM in terms of section 71(1) of the Act. 

[44] I further find that prior to the consideration of the resolution for the removal of the 

Respondent as contemplated in section 71(1) of the Act the Applicant did the 

following which in my view accords with the rules of natural justice as well as the 

provisions of section 71(2) of the Act: 

44.1 The Applicant did ensure that the Respondent was given prior notice of 

the meeting of shareholders and the proposed resolution to be taken at 

such meeting of shareholders.  The notice given to the Respondent is 



Page 18 of 20 
 

equivalent to that which a shareholder of MBM was entitled to receive 

prior to such shareholders’ meeting; and 

44.2 The Respondent was duly informed that it will be afforded a reasonable 

opportunity to make representation, in person or through a 

representative, to the meeting shareholders’ meeting, before the 

resolution is put to a vote by shareholders. 

[45] It is clear that the Respondent, through its attorneys, chose to dispute the capacity 

of the Applicant to call the general meeting of shareholders.  In addition, the 

Respondent decided, out of his own wisdom not to attend the general meeting of 

shareholders to make representation if any, before the resolution for his removal 

as director was put to a vote by the shareholder of MBM. 

[46] I therefore find that the Respondent was given proper notice of the general 

meeting of the shareholders of MBM.  I further find that the Respondent was 

advised that he will be afforded a reasonable opportunity to make representation, 

either in person or through a representative, to the meeting before the resolution 

is put to a vote by shareholders of MBM. 

[47] In terms of its Application for Relief (Form CTR 142), the Applicant is seeking an 

order from the Companies Tribunal to the effect that the Respondent must be 

removed as a director of MBM for the following reasons: 

47.1 The Respondent fraudulently appointed himself a director of MBM after 

his father had died; and 

47.2 The Respondent failed to co-operate with the shareholders of MBM who 

do not recognize him as a director of MBM. 
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[48] I therefore find that the decision of the Commission to refuse to approve COR 39 

that was lodged by the Applicant on 17 November 2017 to be in breach of the 

provisions of section 71(1) read with section 187(1)(d) of the Act. 

[49] In terms of section 71(1) read together with section 71(2) of the Act, I find that the 

Applicant, as sole shareholder of MBM was entitled to take an ordinary resolution 

to have the Respondent removed as director of MBM. 

[50] In terms of section 187(4)(d) of the Act, I find that the Commission was obliged 

to register the Applicant as a director of MBM and to deregister the Respondent 

as director of MBM in accordance with the resolution taken by the Applicant as 

shareholder of MBM in terms of section 71(1) of the Act.  

 

THE ORDER 

[51] I therefore make the following order: 

51.1 The Companies and Intellectual Property Commission is hereby ordered 

to approve COR 39 (Notice of change of company directors), Reference 

Number: 992647118 lodged by Totwane Ismael Segoe (the Applicant), 

Identity Number: 791205 5377 08 8 on 17 November 2017. 

51.2 The Companies and Intellectual Property Commission is hereby ordered 

to register Totwane Ismael Segoe (the Applicant), Identity Number: 

791205 5377 08 8, as director of Marico Bosveld Minirals (Pty) Limited, 

with Registration Number: 2013 / 155417 / 07 within a period of 10 (TEN) 

days from date of receipt of this order. 
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51.3 The Companies and Intellectual Property Commission is hereby ordered 

to deregister Tshepo Hlahla (the Respondent), Identity Number: 880719 

5580 08 9, as director of Marico Bosveld Minirals (Pty) Limited, with 

Registration Number: 2013 / 155417 / 07 within a period of 10 (TEN) days 

from date of receipt of this order. 

51.4 The Registrar of the Companies Tribunal is hereby directed to deliver a 

copy of this order to the Commissioner of Companies and Intellectual 

Property Commission within 5 (FIVE) days from date of handing down of 

this order. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

30 April 2017 


