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INTRODUCTION 

[1] This is an application in terms of section 160 (3) (b) (ii)1 and Regulation 1532 of the 

Companies Act No. 71 of 2008 (‘’the Act’’).  

[2] The Applicant applies for a default order that the Respondent be ordered to change 

its name to one which does not incorporate and is not confusingly and/or 

deceptively similar to its AMKA trade mark. 

BACKGROUND 

[3] The Applicant is Amka Products Proprietary Limited, a private company duly 

incorporated in terms of the Act, with its principal place of business at No. 14 

Ellman Street, Sunderland Ridge, Pretoria, Gauteng. 

[4] The Respondent is Amka IT Services Proprietary Limited, a private company 

                                                 
1  Section 160 (3) (b) (ii) reads as follows: ‘’After considering an application made in terms of subsection (1), and any submissions by 

the applicant and any other person with an interest in the name or proposed name that is the subject of the application, the 
Companies Tribunal may make an administrative order directing a company to choose a new name, and file a notice of an 
amendment to its Memorandum of Incorporation, within a period and on any conditions that the Tribunal considers just, equitable 
and expedient in the circumstances, including a condition exempting the company from the requirement to pay the prescribed fee 
for filling the notice of amendment contemplated in this paragraph.’’ 

 
2  Regulation 153(1) of the Companies Regulations, 2011 reads as follows: ‘’If a person served with an initiating document has not 

filed a response within the prescribed period, the initiating party may apply to have the order, as applied for, issued against that 
person by the Tribunal.’’ 

 
 

DECISION 
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incorporated in terms of the Act, with its registered address at No. 11 Bonteberg 

Street, Helderkruin, Roodepoort, Gauteng.  

[5] The Second Respondent is the Companies and Intellectual Property 

Commission, a juristic person established in terms of section 185 of the Act with 

its address at the dti Campus Block F, Sunnyside, Pretoria, Gauteng. 

[6] The Applicant is the registered proprietor of the AMKA logo, AMKA name and the 

AMKA GermRemove name in the Republic of South Africa in terms of the Trade 

Marks Act No. 194 of 1993. 

[7] The Applicant is the registered proprietor of the ‘’AMKA’’ name and logo in classes 

3, 5 and 42 in the Republic of South Africa in terms of the Trade Marks Act No. 

194 of 1993. 

[8] Further, the Applicant is the registered proprietor of the ‘’AMKA GermRemove’’ 

name in class 3 in the Republic of South Africa in terms of the Trade Marks Act 

No. 194 of 1993. 

[9] The name and mark ‘’AMKA’’ is registered under the following classes:  

a) 1987/06361 AMKA logo in class 3 in respect of bleaching preparations and 

other substances for laundry use, cleaning, polishing, scouring and abrasive 

preparations, soaps, perfume, essential oils, cosmetics, hair lotions; 

dentifrices; 
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b) 1987/06362 AMKA logo in class 5 in respect of pharmaceutical, veterinary, 

medical and sanitary substances, medicated cosmetic and toilet products of 

all other kinds not included in other classes; infants’ and invalids’ foods, 

plasters, material for bandaging, disinfectants (for human use), deodorised 

and deodorising preparations included in this class; 

c) 1987/06363 AMKA logo in class 42 in respect of design and research 

services; 

d) 1994/02228 AMKA name in class 3 in respect of bleaching preparations and 

other substances for laundry use, cleaning, polishing, scouring and abrasive 

preparations, soaps, perfume, essential oils, cosmetics, hair lotions; 

dentifrices class; and 

e) 2011/19339 AMKA GermRemove name in class 3 in respect of bleaching 

preparations and other substances for laundry use, cleaning, polishing, 

scouring and abrasive preparations, soaps, perfume, essential oils, 

cosmetics, hair lotions; dentifrices class. 
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[10] The Applicant filed an objection to the name ‘’AMKA’’ in terms of regulation 142 

(1) (a)3 and (1) (b)4 of the Act. 

[11] The applicant seeks the following relief: 

 ‘’The Applicant for a default order: 

1. ordering the First Respondent to change its name to one which does not 

incorporate and is not confusingly and/or deceptively similar to the Applicant’s 

AMKA trade mark; 

2. ordering the First Respondent to pay the costs of these proceedings; 

3. in the event that the First Respondent fails to comply with the order set out in 

paragraph 1 above within three (3) months, that the Second Respondent, the 

Commissioner of Companies, is directed, in terms of section 160 (3) (b) (ii) 

read with section 14 (2) (b) (i) of the Act, to record the First Respondent’s 

registration number followed by’(Pty) Ltd’, as the First Respondent’s interim 

company name on the companies register; and  

 

                                                 
3   Regulation 142 (1) (a) of the Companies Regulations, 2011 reads as follows: ‘’A person may apply to the Tribunal for an order in 

respect of any matter contemplated by the Act, or these Regulations, by completing and filing with the Tribunal’s recording officer 
an application in form CTR 142;’’ 

 
4  Regulation 142 (1) (b) of the Companies Regulations, 2011 reads as follows:: ‘’A person may apply to the Tribunal for an order in    

respect of any matter contemplated by the Act, or these Regulations, by completing and filing with the Tribunal’s recording officer 
a supporting affidavit setting out the facts on which the application is based.’’ 
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4. grant the Applicant further and/or alternative relief. 

in terms of Section 160 of the Companies Act 71 of 2008.’’ 

APPLICABLE LAW 

[12] Before I deal with the objection and/or application filed, I wish to highlight what I 

believe to be the relevant provisions of the Act. 

Section 11 (2) (a) (b) and (c) of the Act 

[13] Section 11 (2) (a), (b) and (c) reads as follows: 

 The name of a company must – 

(a)     not be the same as -   

(i) the name of another company, domesticated company, registered 

external company, close corporation or co-operative; 

(ii) a name registered for the use of a person, other than the company itself 

or a person controlling the company, as a defensive name in terms of 

the section 12 (9), or as a business name in terms of the Business Act, 

1960 (Act 27 of 1960), unless the registered user of that defensive 

name or business name has executed the necessary documents to 

transfer the registration in favour of the company; 
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(iii) a registered trade mark belonging to a person other than the company, 

or mark in respect of which an application has been filed in the Republic 

for registration as a trade mark or a well-known trade mark as 

contemplated in section 35 of the Trade Marks Act, 1993 (Act 194 of 

1993), unless the registered owner of that mark has consented in 

writing to the use of the mark as the name of the company; 

(iv) a mark, word or expression the use of which is restricted or protected 

in terms of the Merchandise Marks Act, 1941 (Act 17 of 1941), expect 

to the extent permitted by or in terms of that Act; 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless – 

(i) in the case of name referred to in paragraph (a) (i), each company 

bearing any such similar name is a member of the same group of 

companies; 

(ii) in the case of a company name similar to defensive name or to 

business name referred to in paragraph (a) (ii), in the company, or a 

person who controls the company, is the registered owner of that 

defensive name or business name; 

(iii)  in the case of a name similar to a trade mark or mark referred to in 

paragraph (a) (iii), the company is the registered owner of the business 
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name, trade mark, or mark, or is authorised by the registered owner to 

use it; or 

(v) in the case of a name similar to a mark, word or expression referred to 

in paragraph (a) (iv), the use of that mark, work or expression by the 

company is permitted by or in terms of the Merchandise Marks Act, 

1941; 

(c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company – 

(i) part of, or associated with, any other person or entity; 

(ii) is an organ of state or a court, or is operated, sponsored, supported or 

endorsed by the State or by any organ of state or a court; 

(iii) is owned, managed or conducted by a person or persons having any 

particular educational designation or who is a regulated person or 

entity; 

(iv) is owned, or operated, sponsored, supported or endorsed by, or enjoys 

the patronage of, any – 

(aa)  foreign state, head of state, head of government or 

administration or any department of such a government or 
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administration; or 

(bb) international organisation; and 

(cc) not include any word, expression or symbol that, in isolation 

or in context within the rest of the name, may reasonably be 

considered to constitute – 

(i) propaganda of war; 

(ii) incitement of imminent violence; or 

(iii) advocacy of hatred based on race, ethnicity, gender or religion, or 

incitement to cause harm.’’ 

[14] In my view this application is comparably similar to the application of Edcon 

Limited vs. Legit Transport Proprietary Limited5 whererein the Tribunal held 

that: 

‘’It can be said that “LEGIT Transport” will reasonably mislead the 

reasonable man (person) to believe incorrectly that there is an 

association with “LEGIT”. The whole name “LEGIT Transport” in not 

desirable the name as it is confusingly and deceptively similar to the 

trademark “LEGIT” registered by the Applicant. The fact that the two 

                                                 
5 Companies Tribunal case number: CT001Jan2014 at 24 
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businesses are clearly similar, not only in the services offered but also in 

respect of its market reach, will, as under section 11 (2) (b), increase the 

likelihood / possibility that the reasonable man (person) will be misled.’’ 

[15] Further, this application is comparably similar to the application of Eskom 

Holdings SOC Limited vs. Eskom Supermarket Proprietary Limited6. In this 

application the Tribunal held that: 

‘’The Companies Act does not define or explain what is meant by 

“confusingly similar”. However, there has been several disputes in which 

elements or other instruments are said to be “confusingly similar” in 

trademarks as opposed to company names. For example, section 34 (2) 

(g) of the Trade Marks Act 194 of 1993. “Similar” would be 11 “having a 

marked resemblance or likeness” and that the offending mark (or name) 

should immediately bring to mind the well-known trademark (or other 

name). As to the requirement for “confusingly” similar, the test, as in the 

case of passing-off, should be “...a reasonable likelihood that ordinary 

members of the public, or a substantial section thereof, may be confused 

or deceived into believing that the goods or merchandise of the former 

are the goods or merchandise of the latter or are connected therewith. 

Whether there is such a reasonable likelihood of confusion or deception 

                                                 
6 Companies Tribunal case number: CT014Mar2017 at 22. 
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is a question of fact to be determined in the light of the particular 

circumstances of the case”. The first Respondent’s name has a marked 

resemblance or likeness to the Applicants trademark and that the 

offending name immediately brings to mind the well-known ESKOM 

trademark. The full name is therefore similar and consequently 

confusing.’’ 

EVALUATION 

[16] The name and mark ‘’AMKA’’ is a trade mark registered under the following 

classes:  

a) 1987/06361 AMKA logo in class 3 in respect of bleaching preparations and 

other substances for laundry use, cleaning, polishing, scouring and abrasive 

preparations, soaps, perfume, essential oils, cosmetics, hair lotions; 

dentifrices; 

b) 1987/06362 AMKA logo in class 5 in respect of pharmaceutical, veterinary, 

medical and sanitary substances, medicated cosmetic and toilet products of 

all other kinds not included in other classes; infants’ and invalids’ foods, 

plasters, material for bandaging, disinfectants (for human use), deodorised 

and deodorising preparations included in this class; 

c) 1987/06363 AMKA logo in class 42 in respect of design and research 
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services; and  

d) 1994/02228 AMKA name in class 3 in respect of bleaching preparations and 

other substances for laundry use, cleaning, polishing, scouring and abrasive 

preparations, soaps, perfume, essential oils, cosmetics, hair lotions; 

dentifrices class. 

 [17] The Deponent to the Applicant’s affidavit Ismail Aboobaker Kalla in paragraphs 

6, 8 and 13 of states that: 

‘’      6. 

By way of background, the Applicant’s business was founded by the Kalla family 

in South Africa in the 1950’s. From a small trade operation, the Applicant’s 

business has grown exponentially and today, it is one of the largest manufacturers 

and distributors of health, beauty and home care products in South Africa and in 

more than 35 countries throughout the African continent. The Applicant has a 

number of associated businesses under the Amka Group of companies, which 

include Amka Cosmetics Proprietary Limited (1998/017671/07), Amka Africa 

Proprietary Limited (1998/014828/07). Amka International Proprietary Limited 

(1997/003788/07), Amka Pharmaceuticals Proprietary Limited (1995/007395/07) 

and Amka Products manufacturers Proprietary Limited (1950/037879/07). 

 [Own emphasis and underlining] 
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     8. 

The focus on consumer satisfaction under the AMKA name and brand is of 

outmost importance to the success of the business under the Amka Group of 

companies. Amka strives to ensure that its products and services are innovative 

and in line with the changing needs of consumers. Some of the goods sold by the 

Applicant and its associates are well-known and household brands, They include, 

but not limited to, EASY WAVES, SOF ‘N FREE, STA-SOF-FRO, BLACK LIKE 

ME, GO BLACK, AMLA, CLERE GLYCERINE, CLERE ACTIV, CLERE BODY 

CREAM, SATISKIN, BUMP PATROL, DENTAZYNE and POWERHOUSE among 

other products. 

[Own emphasis and underlining] 

      13. 

The Applicant’s business presence over many decades under the name and trade 

mark AMKA and its contributions to clarities, communities and social 

responsibility projects in South Africa has rendered the trade mark AMKA well-

known in South Africa. 

 [Own emphasis and underlining] 
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[18] The first issue is whether the name ‘’AMKA IT SERVICES’’ is the same as the 

registered trade mark or logo belonging to the Applicant and whether the name 

of the Respondent is confusingly similar to the trade mark or logo belonging to 

the Applicant. 

[19] The second issue is whether the name ‘’AMKA IT SERVICES’’ would falsely imply 

or suggest, or be as would reasonably mislead a person to believe incorrectly, 

that the Respondent is part of, or associated with the Applicant. 

FINDING 

[20] The Applicant brought an objection in terms section 11 (2) of the Act.  

[21] The powers for determination of the Tribunal are set out in section 160 (3) of 

the Act which reads as follows:  

“After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name 

or proposed name that is the subject of the application, the Companies 

Tribunal -  

(a) must make a determination whether that name, or the reservation, 

registration or use of the name, or the transfer of the reservation or 

registration of the name, satisfies the requirements of this Act; and  
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(b) may make an administrative order directing -  

(i) … 

(ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period 

and on any conditions that the Tribunal considers just, equitable 

and expedient in the circumstances, including a condition 

exempting the company from the requirement to pay the 

prescribed fee for filing the notice of amendment contemplated in 

this paragraph." 

[22] Having perused and considered the application before me it is my view that the 

name ‘’AMKA IT SERVICES’’ is the same as the registered trade mark or logo 

belonging to the Applicant and is confusingly similar to the trade mark and logo 

belonging to the Applicant.  

[23] Further, the name ‘’AMKA IT SERVICES’’ is confusingly similar to the name 

‘’AMKA’’ and there is a reasonable likelihood of confusion amongst members 

of the public. 

[24] Furthermore, the name ‘’AMKA IT SERVICES’’ would reasonably mislead a 

person to believe incorrectly, that the company is part of, or associated with 

the ‘’AMKA’’ brand.  
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[25]  It is therefore my considered view that the Respondent’s name consequently 

does not satisfy the requirements of the Act.  

[26] I do not consider it necessary to deal with Applicant’s alleged infringement under 

section 34 (1) (b) of the Trade Mark Act as disputes relating to trade mark 

infringement does not fall within the jurisdiction of the Tribunal.   

[27]  Therefore the application succeed. 

ORDER 

a) The application is granted. 

b) The Respondent is directed to change its name to one which does not incorporate 

and is not confusingly and/or deceptively similar to ‘’AMKA’’ trademarks. 

c) The Respondent is further directed to file a notice of an amendment of its 

Memorandum of Incorporation, within 60 days of receipt of this order. 

d) The Respondent is hereby exempted from the requirement to pay the prescribed 

fee for filing the notice of amendment. There is no order of costs against the First 

Respondent. 

e) Should the Respondent fail to comply with the relief ordered above, that the 

Companies and Intellectual Property Commission be ordered to change the 

Respondent's name to its registration number, as the Respondent's interim 



17 | P a g e  

 

company name on the Companies Register. 

f) This Order must be served on the Respondent and the Companies and 

Intellectual Property Commission.  

g) Any other person with an interest in the name that is the subject of this application 

may, within twenty (20) business days after receiving the Notice of this Order or 

decision, apply to a court to Review the Notice of this Order or decision. 

 

______________________________  

MMOLEDI MALOKANE 

(MEMBER OF COMPANIES TRIBUNAL OF SOUTH AFRICA) 

Date: 25 APRIL 2018 

 


