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REPUBLIC OF SOUTH AFRICA 

 

CASE NO: CT009FEB2018 

 

In the matter between: 

 

Mmamose Rosinah Mathole     Applicant 

AND 

Malebati Comfort Ramatapa     Respondent 

 

Order handed down on 10 April 2018 

 

DECISION AND ORDER 

 

 

1. INTRODUCTION 

1.1 This is a default order application for  the removal of the Responded as a director in 

terms of section 71 read with Regulations 153 (1) and 153 (2)(b) of the Act (GNR 351 

of 265 April 2011) (“the Regulations”)   

2.  FACTS  

2.1 The Applicant applies for a default order against the Respondent indicating that the 

Respondent has been duly served, the time for entering the answering affidavit 

having expired and the Respondent not having entered his answering affidavit.  
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2.2 The application was served on the Respondent by registered mail. The Applicant did 

not trace by means of the tracking number confirmation of the receipt by the 

Respondent or return to the sender.  

2.3 The Applicant alleges that the Respondent fraudulently forged her signature and 

submitted documents to Companies and Intellectual Property Commission (CIPC) 

resulting in CIPC adding him as a director to the Applicant’s company without her 

knowledge. According to the Applicant such fraudulent activity was done with the 

assistance of one of the employees. 

2.4 CIPC advised the Applicant to lodge a case with the Sunnyside police station and 

bring the case number so that it can investigate the matter which CIPC did. However 

the Applicant failed to confirm the disputed signature on documents (such as a 

special resolution for the addition of Responded as director) which was send to her 

by the investigating company appointed by CIPC 

2.5 The Applicant then lodged her application with the Tribunal and served Respondent 

by way of registered mail within 5 business days from date of filing.  

 

3. THE LAW  

3.1 Section 71 (8) provides that If a company has lower than three directors- 

  (a) subsection (3) does not apply to the company 

(b) in any circumstances contemplated in subsection (3), any director or shareholder 

of the company may apply to the Companies Tribunal to make a determination 

contemplated in that subsection and  

(c) subsections (4) (5) and (6)) each read with the changes required by the context, 

apply to the determination of the matter by the Companies Tribunal. 

 

3.2 Subsection (3) reads if a company has more than two directors and a shareholder or 

director has alleged that the director of the company- 

(a)   has become - 

(i) ineligible or disqualified in terms of section 69 other than on the grounds 

contemplated in section 69 (8) (a).or 
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(ii) incapacitated to the extent that the director is unable to perform the functions of a 

director and is unlikely to regain that capacity within a reasonable time or 

(b)  has neglected or been derelict in the performance of the functions of director, the 

board (for the purpose of this decision it is the Tribunal instead of board) other than 

the director concerned must determine the matter by resolution and may remove a 

director whom it has determined to be ineligible or disqualified, incapacitated or 

negligent or derelict as the case may be. 

 

4. EVALUATION 

4.1 The questions to ask is whether the Respondent was properly served as it is alleged 

by the Applicant; whether or not the Tribunal has jurisdiction over this matter and 

whether the Applicant has proved on a balance of probability the case for the 

removal of the director 

4.2 In terms of section 220 of the Companies Act no.71 of 2008, unless otherwise 

provided in this Act, a notice, order or other document that in terms of this Act, must 

be served on a person, will have been properly served when it has been either – 

delivered to that person; or sent by registered mail to that person’s last known 

address. 

4.3 Regulation 142 (2) of the Companies Act, states that the Applicant must serve a copy 

of the application and affidavit on each Respondent named in the application within 5 

business days after filing and whereof proof of proper service of the application on 

the Respondent must be produced.  Regulation 7(1) read with section 6 (10) of the 

Companies Act provides the methods that can be utilised for proper service of the 

application. These methods are faxing the notice, or certified copy of the document to 

the Respondent; sending the notice or a copy of the document by electronic mail (as 

long as the notice can conveniently be printed by the recipient within reasonable time 

and at a reasonable cost); sending the notice or certified copy of the document by 

registered post to the person’s last known address; or any other means authorised by 

the High Court.  

4.4 In determining whether or not there was proper service one has to ascertain whether 

or not there has been compliance with the provisions of sections 220, Regulation 142 

(2) and Regulation 7 (1) with section 6 (1).  
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4.5 The importance of proper service apart from being a requirement in terms of the 

Companies Act, No. 71 of 2008 was highlighted in Masetlha v President of the 

Republic of South Africa and Another 2008 (1) SA 566 (CC) at 187 wherein Ngcobo J 

stated that “The procedural aspect of the rule of law is generally expressed in the 

maxim audi alteram partem principle. This maxim provides that no one should be 

condemned unheard. It reflects a fundamental principle of fairness that underlies or 

ought to underlie any just and credible legal order. The maxim expresses a principle 

of natural justice. What underlies the maxim is the duty on the part of the decision 

maker to act fairly. It provides an insurance against arbitrariness. This principle is 

triggered whenever a statute empowers a public official to make a decision which 

prejudicially affects the property, liberty or existing right of an individual.”.  

4.6 Proper service is therefore fundamental in ensuring a fair hearing in the adjudication 

of applications. 

4.7 Having regard to the registered mail slip there is nothing linking the Respondent to 

the address mentioned in the mail registration slip (Annexure L). In order words one 

cannot assume that the address used is that of the Respondents’ residential or 

official address. It has to be stated by the Applicant as part of her affidavit. It can also 

be proven by reference to legitimate documents from CIPC where the Respondent 

has stated his last known address on documents lodged with CIPC. Furthermore 

there is no tracking number which can be used to determine the sender and receiver 

of the documents. On this basis it is my view that there is no proper service as it has 

not been proven that the Respondent did indeed receive the documents. 

4.8 The next issue to deal with is whether or not the Tribunal has jurisdiction to hear the 

matter having regard to the empowering section 71(8) dealing with the removal of 

directors in companies with less than 3 directors. Section 71(8) and (3) mentioned 

above prescribes circumstances under which such removal is to take place. There is 

no provision relating to fraud that the Companies Tribunal can rely on.  

4.9 Since the Tribunal has no jurisdiction to hear the matter the issue of whether a case 

has been proven on a balance of probability becomes irrelevant 

 

5. FINDINGS 

5.1 I am of the view that the Respondent was not properly served as contemplated in the 

Companies Act 
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5.2 I am further of view that the Tribunal does not have jurisdiction in terms of the 

empowering provisions of section 71(8) and (3) to consider the removal of a director 

on any other grounds other than those mentioned therein.  

 

6. ORDER 

6.1 The following order is hereby made: 

The Application is dismissed.   

 

 

__________________________________________ 

M A Tsele-Maseloanyane 

Member of the Companies Tribunal 

 


