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COMPANIES TRIBUNAL 

REPUBLIC OF SOUTH AFRICA 

 

        CASE NO: CT017OCT2017 

In the matter between: 

MLULAMI NXELE         Applicant 

 

and 

 

COMPANIES AND INTELLECTUAL PROPERTY COMMISSION  Respondent 

 

Decision handed down on 18 DECEMBER 2017 

 

 

INTRODUCTION 

[1] This is an application in terms of section 160 (3) (b) (i) and Regulation 153 of the 

 
 

DECISION 
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Companies Act No. 71of 2008 (‘’the Act’’).  

[2] The Applicant applies for a default order that the Respondent be ordered to reserve 

a contested name ‘’CARBON BREW’’ in terms of section 160 (3) (b) (i) of the 

Companies Act. 

 BACKGROUND 

[3] The Applicant is Mlulami Nxele, an adult male person residing at No. 8 Lyngby, 

24 Kings Road, Sea Point, Cape Town. 

[4] The Respondent is the Companies and Intellectual Property Commission, a 

juristic person established in terms of section 185 of the Act with its address at 77 

Meintjies Street, The Dti Campus, Block F, Sunnypark, Pretoria, Gauteng.  

[5] On 27 September 2017, the Applicant applied to the Respondent for a name 

reservation in terms of the Companies Regulation 9 (1). The following were 

proposed names applied for: 

 5.1 ‘’CARBON BREW’’ 

 5.2 ‘’JONGILANGA’’ 

 5.3 ‘’MLIMBO’’ 

5.4 ‘’CARBON’’ 
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 [6] The Applicant received a Notice Refusing a Name Reservation (Form CoR 9.5) 

from the Respondent in terms of Companies Regulations 9 (1) (c) which reads as 

follows: 

 ‘’We regret to inform you that no name has been approved or your use for 

the following reason (s): 

 Unfortunately none of your name/s can be approved due to the fact that it is 

confusingly similar to name/s already registered within the meaning of our name 

register in particular in terms of Sec 11 (2) (b) of the Companies Act 

In case of associations kindly file your CoR 9.1 manually 

(namereservationsandregistrations@cipc.co.za) together with a letter of 

consent confirming the same on a company letterhead as well as certified ID 

copies of directors.’’ 

[7] Further, in respect of confusingly similar names, the Notice Refusing Names 

Reservation (Form CoR 9.5) states the following results: 

7.1 ‘’COUNTRY HOME TRADITIONAL GINGER BEER SELF CARBONATED’’ 

in respect if the proposed name ‘’CARBON BREW’’. 

7.2 ‘’JONGILANGA CONTRUCTION’’, ‘’JONGILANGA INVESTMENTS’’ and 

‘’JONGILANGA EDUCATION COLLABORATION’’ in respect of the 

proposed name ‘’JONGILANGA’’. 

mailto:namereservationsandregistrations@cipc.co.za


4 | P a g e  

 

7.3 ‘’MLIBO FARMING’’, ‘’MLIBO TRADING UNIT’’ and ‘’MLIBO GROWTH’’ in 

respect of the proposed name ‘’MLIBO’’. 

7.4 ‘’CARBON CORP’’, ‘’CARBON CRATE’’ and ‘’CARBON FIBRE 

CREATIONS’’ in respect of the proposed name ‘’CARBON’’. 

[8] The Applicant applied to the Tribunal for a determination whether the proposed 

name(s) applied for, in particular the proposed name ‘’CARBON BREW’, satisfies 

the requirements of the Act in terms of section 160 (1) of the Act. 

[9] The Applicant seeks the following relief: 

‘’Notice Refusing Name Reservation for ‘’Carbon Brew’’ should be set aside. 

Name should be reserved.’’ 

APPLICABLE LAW 

[10] Before I deal with the objection and/or application filed, I wish to highlight what I 

believe to be the relevant provisions of the Act. 

Section 11 (2) (a) (b) and (c) of the Act 

[11] Section 11 (2) (a), (b) and (c) reads as follows: 

 The name of a company must  
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(a)     not be the same as    

(i) the name of another company, domesticated company, registered 

external company, close corporation or co-operative; 

(ii) a name registered for the use of a person, other than the company itself 

or a person controlling the company, as a defensive name in terms of 

the section 12 (9), or as a business name in terms of the Business Act, 

1960 (Act 27 of 1960), unless the registered user of that defensive 

name or business name has executed the necessary documents to 

transfer the registration in favour of the company; 

(iii) a registered trade mark belonging to a person other than the company, 

or mark in respect of which an application has been filed in the Republic 

for registration as a trade mark or a well-known trade mark as 

contemplated in section 35 of the Trade Marks Act, 1993 (Act 194 of 

1993), unless the registered owner of that mark has consented in 

writing to the use of the mark as the name of the company; 

(iv) a mark, word or expression the use of which is restricted or protected 

in terms of the Merchandise Marks Act, 1941 (Act 17 of 1941), expect 

to the extent permitted by or in terms of that Act; 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless  
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(i) in the case of name referred to in paragraph (a) (i), each company 

bearing any such similar name is a member of the same group of 

companies; 

(ii) in the case of a company name similar to defensive name or to 

business name referred to in paragraph (a) (ii), in the company, or a 

person who controls the company, is the registered owner of that 

defensive name or business name; 

(iii)  in the case of a name similar to a trade mark or mark referred to in 

paragraph (a) (iii), the company is the registered owner of the business 

name, trade mark, or mark, or is authorised by the registered owner to 

use it; or 

(v) in the case of a name similar to a mark, word or expression referred to 

in paragraph (a) (iv), the use of that mark, work or expression by the 

company is permitted by or in terms of the Merchandise Marks Act, 

1941; 

(c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company – 

(i) part of, or associated with, any other person or entity; 

(ii) is an organ of state or a court, or is operated, sponsored, supported or 
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endorsed by the State or by any organ of state or a court; 

(iii) is owned, managed or conducted by a person or persons having any 

particular educational designation or who is a regulated person or 

entity; 

(iv) is owned, or operated, sponsored, supported or endorsed by, or enjoys 

the patronage of, any  

(aa)  foreign state, head of state, head of government or 

administration or any department of such a government or 

administration; or 

(bb) international organisation; and 

(cc) not include any word, expression or symbol that, in isolation 

or in context within the rest of the name, may reasonably be 

considered to constitute  

(i) propaganda of war; 

(ii) incitement of imminent violence; or 

(iii) advocacy of hatred based on race, ethnicity, gender or religion, or 

incitement to cause harm.’’ 
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EVALUATION 

[12] The main issue to consider is whether the proposed name ‘’CARBON BREW’’ 

satisfy the requirements of section 11 of the Act.  

FINDING  

 [13] After evaluation of this application it is my considered view that the proposed 

name ‘’CARBON BREW’’ satisfy the requirements of section 11 of the Act in that: 

 13.1  The name is not confusingly similar to: 

13.1.1 a name of another company, domesticated company, 

registered external company, close corporation or co-

operative. 

13.1.2 a registered trade mark belonging to a person other 

than a company, or a mark in respect of which an 

application has been filed in the Republic for 

registration as a trade mark. 

13.1.3 a mark, word or expression which is restricted or 

protected in terms of the Merchandise Marks Act No. 

17 of 1941. 

[13] Therefore the application succeeds. 
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ORDER 

In the result the following order is made in terms of section 160 (3) (b) (i) (aa) of the Act: 

a) The application is granted. 

b) The Respondent is directed to reserve the proposed name ‘’CARBON BREW’’ for 

the Applicant. 

c) Further, the Respondent is directed to reserve a contested name ‘’CARBON 

BREW’’ that has been contested, for the Applicant. 

 

______________________________  

MMOLEDI MALOKANE 

(MEMBER OF COMPANIES TRIBUNAL OF SOUTH AFRICA) 

Date: 18 DECEMBER 2017 

 
 
 

 
 

 


