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It is with pleasure to present the Companies Tribunal (the Tribunal) Bulletin for the 

second quarter which is aimed at creating awareness about its services. South Africa 

celebrated Heritage Day on the 24th September and the Tribunal held an event to 

celebrate the diversity of its staff encouraged by the words of the late Chief Albert 

Luthuli when he said “I believe in South Africa, with all our diversities of colour and 

race; we will show the world a new pattern for democracy. There is a challenge for us to 

set a new example for all. Let us not side step this task”.   

This second quarter Bulletin features the following articles:

?The Legal duty to serve by M P Nengudza

?Companies Tribunal: Application to deal with

Removal of a Director  by S Khoza

?Name Disputes case highlights by S Khoza

?Taking the dti to the people by D Mthalane

?Tribunal achieves an unqualified audit for the fifth 

consecutive year by D Mthalane

?Heritage Day celebration by S Khoza 

Stakeholders are encouraged to make suggestions and 

contributions, such inputs must be sent to Messrs. 

Simukele Khoza and Dumisani Mthalane at the following 

email addresses: SKhoza@companiestribunal.org.za and 

DMthalane@companiestribunal.org.za.  

I hope the articles featured will take your knowledge of 

the Tribunal to the next level. 

S Khoza
Manager: Research 
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‘In the 

 case number: CT006DEC2015, an application was filed 

with the Companies Tribunal ('the Tribunal') in terms of 

sections 11(2) and 160 of the Companies Act 71 of 2008 ('the 

Act') read with regulation 153 for an order that the 

Respondent change its name as such name was confusingly 

similar to the Applicant's trade mark. The application was 

served by the sheriff of the court on 17 December 2015 by 

“pinning on the principal door of the Respondent but the 

premises was locked and the neighbour confirmed occupancy 

of the Respondent”. There was no evidence that the 

Respondent was in occupation of the premises at the date of 

service as the sheriff's return was vague in that regard.'

In relation to applications filed with the Tribunal for matters 

other than complaints, regulation 142(2) of the Act states 

that, the Applicant must serve a copy of the application and 

affidavit on each Respondent named in the application, within 

5 business days after filing; and whereof proof of proper 

service of the application on the Respondent must be 

produced. The Act is unquestionably clear on the duty to 

serve timeously the application on the Respondent.  But what 

exactly constitutes 'proper service' of an application on the 

Respondent and why should service be effected?

Ngcobo J stated, in the 

2008 (1) SA 566 (CC) at 187, that:

“The procedural aspect of the rule of law is generally expressed in 

the maxim audi alteram partem principle ('the audi principle'). This 

maxim provides that no one should be condemned unheard. It 

reflects a fundamental principle of fairness that underlies or ought 

to underlie any just and credible legal order. The maxim expresses a 

principle of natural justice. What underlies the maxim is the duty on 

the part of the decision-maker to act fairly. It provides an insurance 

against arbitrariness…this principle is triggered whenever a statute 

empowers a public official to make a decision which prejudicially 

Unilever SA Holdings (Pty) Ltd v Rajah's Food Zone (Pty) 

Ltd

Masetlha v President of the Republic of 

South Africa and Another 

The Legal Duty to Serve 
- By Mulalo Nengudza

affects the property, liberty or existing right of an individual.”

Other authorities that are on par with the statement by 

Ngcobo J include the cases of 

 (20530/14) [2016] ZASCA 36 

at 39, 

 1948 (3) SA 409 (A) at 45, 

 (Omar) 1986 (3) SA 306 (C) at 

329I-J and  2008 (6) SA 

129 (CC) at 27. The importance of effecting proper service of 

an application on the Respondent has everything to do with 

the fundamental fairness of a case which is constitutionally 

enshrined to give rise to a fair hearing. 

Service of an application on the Respondent by the Sheriff is 

not the only method of proper service that can be utilized 

although it is the most common. Regulation 7(1) read with 

section 6(10) of the Act provides the different methods that 

can be utilized for proper service of the application. Annexure 

3 Table CR 3 in the regulations provides for proper service to 

be effected through faxing the notice or a certified copy of the 

document to the Respondent; sending the notice or a copy of 

the document by electronic mail (as long as the notice can 

conveniently be printed by the recipient within a reasonable 

time and at a reasonable cost); by sending the notice or a 

certified copy of the document by registered post to the 

person's last known address; or by any other means 

authorized by the High Court. 

In determining if the service was proper, the Tribunal takes 

into account the Uniform Court Rules and common law. The 

court held, in the 

 (471/12) [2013] ZASCA 86 at 13, that if service is 

contested, the court must determine whether service was 

good and legally recognized or substantially compliant with 

the rules of service. The cause of action and the consequences 

Botha NO v The Governing Body 

of the Eljada Institute & Another

Minister of Interior v Bechler: Beier v Minister of the 

Interior Omar and Others v Minister 

of Law and Order and Others

Walele v City of Cape Town and Others

Arendsnes Sweefspoor CC v Dalia Marcelle 

Botha
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ensuing from the process are immaterial for such 

determination. In terms of Rule 4 of the Uniform Court Rules, 

service of legal documents on persons is required to be 

effected by the Sheriff of the Court by means of personal 

delivery on the said person or to his/her duly authorized 

agent; leaving a copy of the document at the person's place of 

residence or business to some person apparently not less 

than 16 years of age and apparently residing or employed 

there; or by delivering a copy at the person's place of 

employment to some person apparently not less than 16 

years of age and in authority over him, or in absence of such 

person in authority, to a person not less than 16 years of age 

and in charge of his or her employment. In the case of a body 

corporate at his or her local office or principal place of 

business, within the area of jurisdiction of the court 

concerned, to a responsible employee thereof, or if there is no 

such employee willing to accept service, by affixing a copy to 

the main door of such office or place of business, or any other 

manner specifically provided by law. This is the traditional 

method of service of an application (and it will constitute 

proper service thereof).

The Sheriff shall, on demand by the person upon or against 

whom the notice is served, exhibit to that person such notice. 

Once the Sheriff has served the documents successfully or 

attempted to serve the document without any success, he or 

she must prepare a return of service which will, in terms of 

section 36(2) of the Supreme Court Act 59 of 1959, serve as 

prima facie evidence of the matters therein stated, in court (or 

the Tribunal).

The Tribunal considered the issue of proper service in the case 

of  

case no: CT020JUN2015 at 6, and held that a case cannot be 

considered until it has been established that proper service 

was effected, and that a lack of participation in the 

proceedings by the Respondent was not due to lack of 

knowledge and of service on it by the Applicant. It was further 

indicated in the  

 case no: CT004DEC2016 at 

7 that notice is a cardinal ingredient of the rules of natural 

Growthpoint Properties Ltd v Growth Point Mining (Pty) Ltd

Skybridge CC and Another v Skybridge

Investments (Pty) Ltd and Another

justice. Both applications were not successful as the Tribunal 

found that there had not been proper service of the notice on 

the Respondent. 

In the  case, the given address was 

found vacant and locked by the sheriff. The sheriff then 

returned a 'Non-service of the application for relief' which 

stated that the defendant was unknown at the given address. 

He did not attempt to serve the notice by affixing it to the 

main door or any other means of service. 

In the  case, the Tribunal held that application for a 

default order to direct the first Respondent to change its 

name to a new name compliant with provisions of section 11 

of the Act would fail as the notice was not properly effected on 

the first respondent.  Service of the notice was defective due 

to the fact that the first Respondent's registered office could 

not be found because the address that appeared on the 

sheriff's return of service was incorrect (it did not match the 

correct address as stated in the second Respondent's records 

and the Applicant's supporting affidavit).

The facts of the  case, as outlined above, are similar to 

those of the  case. However, in the 

 case, there was a return of service from the sheriff as 

the notice was affixed to the principal door of the 

Respondent. The application in the  case was not 

successful. The Tribunal held that it was of the opinion that 

the application was not properly served taking into account 

that in such an instance, it was clear that the premises were 

locked and the company was not operational. It further held 

that it would have served the Applicant better to have made 

some enquiries through a tracing agent as to the location of 

the directors. It is clear from the Tribunal's decision that 

merely affixing a notice to the principal door of the 

Respondent will not amount to proper service in a case where 

it is clear that such premises is not operational.

There may be instances where a person is known to be within 

the Republic of South Africa but service of an application 

cannot fruitfully be effected (where it proves impossible to 

Growthpoint Properties

Skybridge

Unilever

Growthpoint Properties

Unilever

Unilever
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deliver a document) in the normal means as stipulated in 

section 220, 6(10), 6(11) and regulation 7(1). In such an 

instance, the Applicant may apply to the Tribunal for an order 

of substituted service in terms of regulation 7(3)(a). An 

example of such a situation is where a person is being evasive 

and their location cannot be traced after numerous attempts. 

In making such an application, the Applicant has to prove that 

all information about the person that can aid in locating that 

person has been explored and the actual steps the Applicant 

took to establish the location of the person. On such an 

application, the Tribunal may then make an order for 

substituted service as it deems fit, such as publication in a 

newspaper, Government Gazette or even social media. 

The case of 

 case no: 6846/2006 made history in 

CMC Woodworking Machinery (Pty) Ltd v Pieter 

Odendaal Kitchens

relation to substituted service when Judge Esther Steyn 

granted an application for proper service by Facebook for the 

first time in South Africa. The Tribunal, in the 

 

case number: CT006JUL2017 at 16, also granted an order for 

substituted service by way of publication of the Applicant's 

intended name dispute application in two local English 

newspapers circulating in the area, one being a newspaper in 

that area and another being a community newspaper in that 

area, in which the Respondent resides or trades as well as 

publication in the Government Gazette. 

Proper service of an application does not apply only to name 

dispute applications. Proper service is a universal law 

applicable to all types of applications filed with the Tribunal 

(with the exception of ex parte applications).

Tyris 

Construction (Pty) Ltd v Tyris Construction Projects (Pty) Ltd

COMPANIES TRIBUNAL: Application to deal with 
Removal of a Director 

- By Simukele Khoza

T
Filing Procedure                       

he Tribunal is mandated by section 71(8) read with 

section 69 of the Companies Act 71 of 2008 to 

adjudicate on applications to remove a director from 

office. Companies with less than three directors may apply to 

the Tribunal for the removal of a director by completing form 

CTR 142 and supporting affidavit. 

After filing an application for a removal of a director with the 

Tribunal, the Applicant must serve the Respondent within five 

business days and provide proof of service to the Tribunal.  If 

the Respondent wishes to oppose the application, he or she 

must within twenty business days after being served, serve a 

copy of an answering affidavit to the Applicant and file the 

answer with proof of service with the Tribunal. 

After receiving an answer from the Respondent, the Applicant 

may reply within fifteen business days, such response must be 

in an affidavit format in terms of Regulation 144. The 

Applicant must serve the replying affidavit on the Respondent 

and file proof of service with the Tribunal.

Upon completion of the exchange of documents, the Tribunal 

will set the matter down for hearing and inform parties about 

the date, time and place of hearing.  A director may be 

removed from office on ground of ineligibil ity, 

disqualification, incapacitation, neglect or derelict.  

?Ineligibility means being incapable of running an 

office. A person is ineligible to be a director of a 

(i) Ineligibility 



company if the person is: 

(a) Juristic; 

(b) unemancipated minor or under a similar 

legal disability; or

(c) does not satisfy any qualification set out in 

t h e  c o m p a n y ' s  M e m o r a n d u m  o f  

Incorporation

?Disqualification may be due to the fact that the court 

has prohibited the person to be a director or declared 

the person to be delinquent. 

?The person-

ØIs an unrehabilitated insolvent;

Øis prohibited in terms of any public regulation 

to be a director of the company

Øhas been removed from an office of trust on 

the grounds of misconduct involving dishonesty; or has been 

convicted, in the Republic or elsewhere, and imprisoned 

without option of a fine, or fined more than the prescribed 

amount, for theft, fraud, forgery, perjury or an offence.  

(iii)  to the extent that the director is unable to 

perform the functions of a director, and is unlikely to regain 

that capacity within a reasonable time; or a person is deemed 

to be incapacitated if that person cannot perform their usual 

(ii) Disqualification 

Incapacitation

functions or duties due to a mental or physical disability.

(iv)  or  in the performance of director's 

functions refers to any director who does not act: 

a) In good faith and for a proper purpose;

b) In the best interests of the company; and

c) With the degree of care, skill and diligence 

that may reasonably be expected of a person.

A party who is not satisfied with the decision of the Tribunal 

may approach the High Court within 20 business days to 

review the Tribunal's decision. The court may uphold, confirm 

or set aside the decision of the Tribunal. 

The Tribunal also has a mandate to resolve directorship 

disputes through Alternative Dispute Resolution (ADR).  

Applications for ADR are made in terms of form section 166. In 

a case where a company has three or more directors, the 

shareholder or directors may instead of invoking the 

provisions of subsection 71(3), refer a matter for ADR in terms 

of section 166 of the Act. The referral for the resolution in 

terms of this section may be for mediation, conciliation or 

arbitration. Section 167(1)(a) and (b) states that if the Tribunal 

succeeds in assisting parties in dispute resolution, the 

Tribunal record the resolution as an order and either party to 

the dispute can take such an order to the court  to be made an 

order of court.

Neglect derelict
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Name Disputes Case Highlights 
- By Simukele Khoza

NMC (Pty) Ltd (Applicant)  NMC Group (Pty) Ltd (Respondent)

FUNDI CAPITAL (Pty) Ltd (Applicant) versus Eduloan (Pty) Ltd (Respondent)   

versus

The Applicant brought an application objecting to the registration of the company name 

NMC Group (Pty) Ltd in terms of sections 11 and 160 of the Companies Act 71 of 

2008 (the Act) read with Regulation 13 of the Companies Regulations, 2011 

(the Regulations). The Applicant sought a determination by the Companies 

Tribunal (the Tribunal) that an order be made in terms of Section 160(3)(b)(ii) 

directing the Respondent to change its name to a name that does not 

incorporate and is not confusingly and or deceptively similar to the Applicant's 

name. 

The Applicant served the Respondent on 26  June 2017 before filing with the Tribunal on  10 July 2017.   In terms of Regulation 143, 

a Respondent who wishes to oppose an application must serve a copy of an answer on the Applicant and file the answer with proof 

of service with the Tribunal within twenty (20) business days. 

The Respondent failed to serve the Applicant and file with the Tribunal a copy of its answer to the application and proof of service 

on or before 24th July 2017. Consequently, the Applicant proceeded to file an application for Default Order in terms of Regulation 

153(1).  The Applicant had to show good cause as to why the application had to be considered. 

In terms of paragraph 4 of the Supporting Affidavit, the Applicant alleged that upon setting up a new affiliated company to “NMC”, 

it came to the attention of the directors that the name “NMC Group (Pty) Ltd already existed with registration: 2015/356434/07. 

The Applicant failed to provide further details regarding the exact date when it became aware that the name NMC Group (Pty) Ltd 

existed. Furthermore, the Applicant failed to provide reasons as to why the application was only filed with the Tribunal on the 10th 

July 2017. 

The Tribunal found that the Applicant failed to provide reasonable explanation for the delay in terms of Section 160(2)(b). 

Furthermore, the Applicant failed to show good cause as to why the Tribunal should consider the application. 

ORDER: Dismissed

The Applicant (formerly Edu-loan Pty) Ltd) brought an application to the Tribunal in terms of Section 11(2) of the Act read with 

Regulation 153 for Default order. The Applicant is an education financial solution specialist, in the business of providing end-to-end 

education solutions for students of all ages, their sponsors and bursars, as well as education institutions and corporates. The 

Applicant stated that the Respondent registered a company by the name Eduloan (Pty) Ltd using the former name of the Applicant. 

The only difference between the Applicant's former name and that of the Respondent's company is the hyphen between “Edu” and 

“loan”. The Applicant stated that the CIPC should not have registered the company of the Respondent (Eduloan) since it was the 

Applicant's former name. The Applicant further stated that its subsidiaries still bear the name Edu-loan, namely: Edu-loan 

Technologies (Pty) Ltd, Edu-loan Finance (Pty) Ltd and Eduloan (Private) Ltd, a company registered in Zimbabwe.  
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The Applicant became aware of the registered company, Eduloan (Pty) Ltd, through an employee in the employ of the Applicant. 

The Applicant sent two letters dated 10 February 2017 and 28 February 2017 to the Respondent to request the company to change 

the name (Eduloan (Pty) Ltd). Both letters were sent to the Respondent by registered post and the Respondent did not respond. The 

Applicant stated in the affidavit supporting the application that it has built its brand and reputation with its former name and would 

like to retain that reputation and maintain the integrity of its brand. 

Section 11(2)(a) provides that the name of the company must not be same as the name of another company. Section 11(2)(a)(iii) 

and section 11(2)(b)(iii) provide further that the name of a company must not be the same as a registered trade mark, in the case of 

name similar to a trade mark, the company is the registered owner of the business name or trademark, or is authorized by the 

registered owner to use it. 

It is the Tribunal's view that clients and potential clients may be misled into thinking that the Respondent's company is the same as 

or is affiliated to the Applicant's company and it is likely to cause confusion amongst members of the public. The CIPC was ordered 

to cancel the registration of the Respondent's name and accordingly effect the name change. 

ORDER: Granted   

The Applicant applied to the Tribunal in terms of section 160 of the Act, read with sections 11 and 12 of the Act and read further 

with regulations 13 and 142. The Applicant sought an order that the Tribunal set aside the decision of the Respondent's refusal to 

reserve its proposed name “ACADEMY BOX”. The Applicant stated that he had been trading as “Academy Box”. The Applicant 

further stated that he wanted to register the company under another name but continue to trade as Academy Box. 

The Respondent advised the Applicant on the 19th July 2017 that a confusingly similar name existed i.e. “Box 2 Academy” and the 

name reservation was refused. The Respondent directed the Applicant to submit a name that is not conflicting with existing names. 

The Applicant stated in the supporting affidavit that the company “Box 2 Academy” is based in Stilfontein in the North West 

Province and does not have internet presence while Academy Box was based in Cape Town and has internet presence. In addition, 

they have been trading for over two years and customers are familiar with the name. The Applicant further stated that the two 

names are not similar and do not cause any confusion. 

The Tribunal's view is that the wording of box and academy are generic and similar in appearance and the only difference between 

the two company names in question is the order in which these words are written and the letter “2” which provided for the 

distinguishing factor. The Tribunal agreed with the Respondent that the “name as it now reads will equally tantamount to 

monopoly or exclusive protection over common expressions or words in daily usage moreover overlap with the prominent element 

of the already registered entities within the meaning of our [CIPC] name register”. 

The Respondent directed the Applicant to submit a name that is not conflicting with the existing names furthermore a name with 

distinguishing element.  

ORDER: Refused

GAVIN AUSTIN THOMPSOM (Applicant)  Companies and Intellectual Property Commission (CIPC) 

(Respondent)

versus
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Taking the dti to the people in eMbalenhle 
- By Dumisani Mthalane

Aspiring entrepreneurs and SMMEs packed 

the Embalenhle South Hall in Secunda during 

the ''Taking the Department of Trade and 

Industry (the dti) to the people'' campaign. 

This event was one of the national education 

and awareness campaign on a variety of 

legislation that affect the country's citizens 

which started in Siyabuswa (Waterval) and 

Bushbuckridge from 18-21 September 2017.  

The purpose of the campaign was to educate 

all South Africans about how pieces of 

legislation such the Liquor, National 

Gambling, Lotteries Amendment, National 

Credit, Consumer Protection, Copyright, 

Performers Protection, and Companies Acts benefit them, 

and how they can use them to improve their living conditions. 

Ms Mulalo Nengudza from the Tribunal gave an overview of 

the Tribunal's mandate in terms of the Companies Act and 

emphasized how the community of eMbalenhle can take 

advantage of Tribunal services which are offered free of 

charge and without the necessity of utilizing lawyers. 

The Tribunal's participation was necessary to raise awareness 

about Tribunal services in Mpumalanga because of few 

applications coming from the Province.  The community got 

informed that they don't have to come to Pretoria to file 

applications, but that they can send their applications via email 

or postal services.

Other entities who participated were the Mpumalanga 

Gambling Board, Dti's Consumer and Corporate Regulation 

Division, National Liquor Authority and National Credit 

Regulator. The community was also educated about the socio-

economic impact of alcohol abuse, legal and illegal gambling 

activities and how copyright can assist them. Issues around relief 

measures to reduce the impact of high levels of over-

indebtedness for certain over-indebted households in adverse 

economic circumstances, as well as credit affordability and 

fundamental consumer rights were also discussed. 

Community member asking questions during the question and 
answer session  

The Tribunal achieves unqualified audit for the fifth 
consecutive year

- By Dumisani Mthalane

The Tribunal is pleased to announce that in the 2016/17 

financial year it received a clean audit report from the 

Auditor-General of South Africa (AGSA) which marked its 2nd 

clean audit and fifth consecutive unqualified audit 

achievement. The 2016/17 financial year shows that the 

Tribunal is making good progress in delivering on its mandate 
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of an effective, efficient, independent and impartial regulatory 

institution. The consistent sound management of resources is a 

confirmation of the Tribunal's commitment to good governance, 

clean and accountable administration. 

An unqualified opinion is an independent auditor's judgment 

that an entity's financial records and statements are fairly and 

appropriately presented, and in accordance with Generally 

Recognised Accounting Principles (GRAP). Since its inception in 

2012 the Tribunal ensured that it manages its resources 

efficiently. 

Mrs Irene Mathatho, the Tribunal's Chief Financial Officer, 

responsible for the overall financial management of the 

Tribunal's funds, including planning, budgeting and reporting, 

stated that the clean audit was achieved through various 

internal controls that were enhanced during the year, 

reviewing and developing various policies, holding  

workshops with staff to ensure compliance with policies and 

accurate monthly management accounts. She also stated that 

all issues raised by the Auditor-General during the previous 

financial year's audit have been addressed. 

Heritage Day Celebration
- By Simukele Khoza

South Africa celebrates Heritage Day on the 24th September 

each year. This Heritage Day presents an opportunity for South 

Africans to share, celebrate and showcase their diverse cultural 

heritage. Heritage Day celebrates the cultural wealth and 

diversity of our nation where each group embraces, preserves 

and celebrates its unique culture. It also promotes a culture of 

From left to right: Ntombi Hlumbana (Assistant Manager Finance), Irene Mathatho (Chief Financial Officer),
Tebogo Mohasoa (Supply Chain Management Intern) and Mpho Ratya (Deputy manager Finance)
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celebrating diversity in the workplace. Heritage Day 

celebration plays an important role in building social cohesion 

as people are educated about the nation's history (oral) and 

heritage. 

The Tribunal encourages staff to participate in national and 

special events to promote a vibrant, healthy working 

environment and nation building. Members of staff were 

enthusiastic to participate in the celebration as they are the 

custodians of their cultures.  The Tribunal is delighted to 

have been part of this year's celebration as it is an important 

source of nation building. The Tribunal celebration was 

marked by showcasing of beautiful traditional attire and 

traditional food.  

Tel : (012) 394 3071 | Fax : (012) 394 4071 

Physical address
the dti Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria 
0002

Website
www.companiestribunal.org.za

Email
Registry@companiestribunal.org.za 

design and layout: Dumisani Mthalane

From left to right: Bogus Magwasha, Tebogo Mputle, Ntombi Hlumbana, Keikanetswe Sebokoane, Agnes 
Tsele-Maseloanyane, Mandla Zibi, Mpho Ratya, Sammy Ramaphoko and Irene Mathatho
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