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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

(‘THE TRIBUNAL’) 

 

Case No.: CT012SEP2016 

 

In the matter between: 

 

NCEDO MBEKENI           First Applicant 

BIRTHMARK REPUBLIC (PTY) LTD             Second Applicant 

 

and 

 

ZUBENATHI MXOLI            Respondent 

 

 

DECISION (Reasons and Order) 

INTRODUCTION  

[1] Mr Mbekeni, the first applicant, is one of two directors of Birthmark 

Rebupulic (Pty) Ltd (the “Company”) which was registered with the 

Companies and Intellectual Property Commission (“CIPC”) in 2015. 

[2] The respondent, Mr Mxoli is the second director if the   Company. 

[3] Mr Mbekeni has brought an application to have Mr Mxoli removed as a 

director of the company.  

[4] I was provided with the following information in support of his 

application: 
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[4.1] The certificate issued by CIPC to amend the registration certificate of 

the Company; 

[4.2] The amended registration certificate; 

[4.3] The CTR 145 Form – the Notice of Motion; 

[4.4] The CTR 142 Form – the Application for Relief; and 

[4.5] Mr Mbekeni’s affidavit. 

NATURE OF THE APPLICATION 

[5] The first applicant seeks the removal of the respondent as director of 

the Company in terms of section 76(4), section 76(5) and section 76(6) 

of the Companies Act 71 of 2008 (the “Act”) on the grounds that the 

first respondent has been derelict in the performance of his director 

functions: 

[5.1] Mr Mxoli had neglected or been derelict in the performance of his 

function as a director. 

[5.2] Mr Mbekeni sent him emails, text, inboxed him on facebook, called, left 

messages, called his girlfriend and left messages with her but Mr Mxoli 

failed to respond to all of the attempts and Mr Mxoli is never available. 

 [6] Section 76 of the Act deals with the standards of director’s conduct and 

section 71 of the Act empowers the Tribunal to remove a director. 
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[7] It is important to note that whether or not a director has been negligent 

or is guilty of dereliction of duty under section 71 of the Act, his conduct 

will be determined in accordance with the criteria laid down in section 

76 of the Act, which codifies standards for directors’ conduct, which is 

in accordance with common law.1 

THE RELEVANT STAUTORY PROVISIONS 

[8] As stated above, this application is primarily grounded on the 

provisions of section 71 of the Act. This section reads as follows in the 

relevant area: 

“71. Removal of directors 

(1) ... 

(2) ... 

(3) If a company has more than two directors, and a shareholder 

or director has alleged that a director of the company-  

(a) has become- 

(i) ineligible or disqualified in terms of section 69, other 

than on the grounds contemplated in section 

69(8)(a);or 

(ii) incapacitated to the extent that the director is unable 

to perform the functions of a director, and is unlikely to 

regain that capacity within a reasonable time; or 

                                                        
1 See page 42 of “You’re fired! The removal of directors under the Companies Act 71 
of 2008” SA Law Journal 33. 
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(b) has neglected, or been derelict in the performance of, the 

functions of director, the board, other than the director 

concerned, must determine the matter by resolution, and 

may remove a director whom it has determined to be 

ineligible or disqualified, incapacitated, or negligent or 

derelict, as the case may be. 

(4) Before the board of a company may consider a resolution 

contemplated in subsection (3), the director concerned must 

be given- 

(a) notice of the meeting, including a copy of the proposed 

resolution and a statement setting out reasons for the 

resolution, with sufficient specificity to reasonably permit 

the director to prepare and present a response; and 

(b) a reasonable opportunity to make a presentation, in 

person or through a representative, to the meeting before 

the resolution is put to a vote. 

(5) If, in terms of subsection (3), the board of a company has 

determined that a director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict, as the case 

may be, the director concerned, or a person who appointed 

that director as contemplated in section 66(4)(a)(i), if 

applicable, may apply within 20 business days to a court to 

review the determination of the board. 

(6) If, in terms of subsection (3), the board of a company has 

determined that a director is not ineligible or disqualified, 
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incapacitated, or has not been negligent or derelict, as the 

case may be-  

(a) any director who voted otherwise on the resolution, or 

any holder of voting rights entitled to be exercised in the 

election of that director, may apply to a court to review 

the determination of the board; and 

(b) the court, on application in terms of paragraph (a), may  

(i) confirm the determination of the board; or 

(ii) remove the director from office, if the court is 

satisfied that the director is ineligible or 

disqualified, incapacitated, or has been negligent 

or derelict. 

(7) ... 

(8) If a company has fewer than three directors- 

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), any 

director or shareholder of the company may apply to the 

Companies Tribunal, to make a determination contemplated 

in that subsection; and 

(c) subsections (4), (5) and (6), each read with the changes 

required by the context, apply to the determination of the 

matter by the Companies Tribunal. 

(9) ... 

(10) This section is in addition to the right of a person, in 

terms of section 162, to apply to a court for an order 
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declaring a director delinquent, or placing a director on 

probation.”  

[9] In terms of subsection 71(8), the provision empowers this Tribunal to 

make a determination which would otherwise have been made by the 

board of directors of a company if Company did not have fewer than 3 

directors. 

[10] A determination by this Tribunal is required when it is alleged by either 

a director or shareholder of the company that the circumstance(s) 

contemplated in section 71(3) exist(s) for the removal of the director, 

and in particular section 71(3)(b) where a director is alleged to have 

“neglected, or been derelict in the performance of, the functions of 

director”. 

[11] The process for the removal of a director requires reasonableness and 

sufficiency in the allegations made by a director, and affords the 

impugned director the right to be heard before a determination is 

made.2  

[12] Should this Tribunal be satisfied that indeed the respondent has either 

neglected or been negligent or derelict in the performance of his 

functions as a director, it will have to order her removal as director of 

Company.  

                                                        
2 See CT021NOV2014 
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[13] Neethling-Potgieter “Law of Delict” stated the following on negligence 

“In the case of negligence, a person is blamed for an attitude or 

conduct of carelessness, thoughtlessness or imprudence because, by 

giving insufficient attention to his actions, he failed to adhere to the 

standard of care legally required of him. The criterion adopted by our 

law to establish whether a person has acted carelessly and thus 

negligently is the objective standard of the reasonable person, the 

bonus paterfamilias”. 

[14] Section 76 provides for the standards of directors conduct and the 

relevant subsections are ss76(3) and (4) and read as follows:  

“(3) Subject to subsections (4) and (5), a director of a 

company, when acting in that capacity, must exercise the 

powers and perform the functions of director- 

(a) in good faith and for a proper purpose; 

(b) in the best interests of the company; and  

(c) with the degree of care, skill and diligence that may 

reasonably be expected of a person- 

(i) carrying out the same functions in relation to the company 

as those carried out by that director; and  

(ii) having the general knowledge, skill and experience of that 

director. 

(4) In respect of any particular matter arising in the exercise 

of the powers or the performance of the functions of director, 

a particular director of a company- 
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(a) will have satisfied the obligations of subsection (3)(b) and 

(c) if- 

(i) the director has taken reasonably diligent steps to 

become informed about the matter; 

(ii) either- 

(aa) the director had no material personal financial 

interest in the subject matter of the decision, and 

had no reasonable basis to know that any related 

person had a personal financial interest in the 

matter; or 

(bb) the director complied with the requirements of 

section 75 with respect to any interest 

contemplated in subparagraph (aa); and 

(iii) the director made a decision, or supported the 

decision of a committee or the board, with regard 

to that matter, and the director had a rational basis 

for believing, and did believe, that the decision was 

in the best interests of the company...” 

[15] Section 76(3) deals with what is expected of the director and section 

76(4) deals with what the director has to satisfy in order to show that he 

acted in accordance with his duties. 
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[16] Each director has duties, i.e. the fiduciary duties and the duties of care 

and skill, the duty of “bona fides” is a separate overarching duty – in 

addition to “objective duties”.3 

[17] This is explained in “New Entrepreneurial Law” as follows4: 

“6.2.2.1 ‘Bona fides’ (good faith) 

This is a subjective overarching duty applying to the exercise of 

any and all of the powers in the company. In essence it requires 

that the director must act honestly.5 

Apart from the duty of (subjective) honesty, there are also 

objective standards, which are not subservient to the duty of 

honesty. Therefore, the objective duties apply, and non-

compliance will not be excluded if the director avers that he 

acted honestly (bona fide). 

The objective standards are – 

(a) ‘Interests of the company’ 

The duty must be exercised in the interests of the company.6 

The question will then be who the company is, as there is a 

                                                        
3 Extract taken from the CT021NOV2015  
4 Extract taken from the CT021NOV2015 
5 South African Fabrics Ltd v Millman NO 1972 (4) SA 592 (A); Da Silva v CH 
Chemicals (Pty) Ltd [2009] 1 All SA 216 (SCA); 2008 (6) SA 620 (SCA). 
6 Da Silva v CH Chemicals (Pty) Ltd [2009] 1 All SA 216 (SCA); Visser Sitrus (Pty) 
Ltd v Goede Hoop Sitrus (Pty) Ltd and Others 2014 (5) SA 179 (WCC). 
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multiplicity of ‘stakeholders’ inside the company, (for example, 

the shareholder/s) as well as ‘outside’ the company (such as, to 

name a few, the creditors, employees, the state and the 

community). The basic principle is that the company must be 

used for profit maximisation in favour of the shareholders, and 

the shareholders as body will therefore be the ‘company’ in this 

sense. This viewpoint has been questioned by two opposing 

alternatives: the one is that the directors can, under certain 

circumstances, ignore the interests of the shareholders in favour 

of the interests of the other stakeholders (‘pluralist approach’) 

and the other one is that the interests of another stakeholder 

must also be taken into account if it promotes the interests of the 

shareholders (‘enlightened shareholders approach’) with the 

latter being the most accepted”.7 

(b) ‘Do not exceed powers’ 

This entails that the directors must not exceed the limits of their 

powers (that is, perform acts outside the capacity of the 

company or their agency or the restrictions in the Act), 

irrespective of whether the act will be valid/binding in respect of 

third parties.8 

                                                        
7 See in general ‘South African Company Law for the 21st century – Guidelines for 
Corporate Law Reform’ (policy paper) (GG 26493 of 23 June 2004). 
8 See e.g. s 20 in respect of acts ultra vires the company that will be valid in respect 
of third parties but which were outside the authority of the directors because it was 
ultra vires the company. 
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(c) ‘Use powers for a proper purpose’ 

The test is firstly what the power was conferred for, and 

secondly whether it was exercised for that purpose,9 such as 

that the power to issue shares must be used to obtain capital, 

not to entrench or change control. 10  This duty actually also 

serves as a test, and therefore is not a separate duty in that 

sense, to determine if the act was for the benefit of the 

company.11” 

FINDINGS 

[18] It seems that the first applicant’s issue is that the respondent is not 

available to attend to any of the work and or functions required of a 

director with regard to the Company. 

[19] The only issue now is to determine whether this is sufficient grounds to 

have him removed as a director. The first applicant has not provided 

the Tribunal with sufficient information to make a decision. 

[20] In addition, the respondent has not provided the Tribunal with its 

response to the application. Without proper service it is difficult to place 

blame on the respondent. 

 

                                                        
9 Visser Sitrus (Pty) Ltd v Goede Hoop Sitrus (Pty) Ltd and Others 2014 (5) SA 179 
(WCC). 
10 Punt v Symons & Co Ltd [1903] 2 Ch 506; Piercy v S Mills & Co Ltd [1920] 1 Ch 
77. 
11 Howard Smith Ltd v Ampol Petroleum Ltd [1974] 1 All ER 1126 (PC). 
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ORDER 

I make the following order: 

a) The first applicant is required to provide the Tribunal and the 

respondent with a more detailed supporting affidavit on how the 

respondent had neglected or been derelict in the performance of 

his duties. 

b) The first applicant should ensure that the respondent is properly 

served with the application within 10 days of receipt of hereof.  

c) The respondent has 10 days from date of receipt to oppose the 

application and to file its opposing affidavit.  

d) Should the respondent fail to do so, the first applicant will be 

entitled to bring the application back to the Tribunal on a default 

basis. 

e) In the event that the application is opposed, the matter to be set 

down for hearing. 

f) Cost are reserved. 

 

____________________________ 

ADV LIZELLE HASKINS 

MEMBER OF THE COMPANIES TRIBUNAL 

DATED: 16 NOVEMBER 2017 


