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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT004Jul2017 

In the matter between:   

 

NOVITY-SOLUTIONS (PTY) LIMITED         Applicant 

 

and 

 

COMPANIES AND INTELLECTUAL PROPERTY COMMISSION  Respondent 

 

Issue for determination: An application for a determination order to set aside the 

decision of the Companies and Intellectual Property Commission to refuse to 

approve a name reservation “Novity” which application is brought in terms of 160 

of the Companies Act, 2008 (Act No. 71 of 2008) read with Regulation 142 of the 

Companies Regulations, 2011. 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on 27 November 2017 

 

DECISION (Reasons and Order) 

______________________________________________________________________ 
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INTRODUCTION  

[1] The Applicant is Novity-Solutions (Pty) Ltd, with Registration Number: 

2012/118950/07, which is a company duly registered as such in terms of the laws 

of the Republic of South Africa and with its registered business address situated 

at 154, 3rd Avenue, Bezuidenhouts Valley, Gauteng, 2094. 

[2] The Applicant, through its director, one Tshepo Raseleka, applied for the 

reservation of the name “Novity”.  The reservation of the name “Novity” was 

refused by the Companies and Intellectual Property Commission (“the CIPC”) on 

26 June 2017 due to the fact that confusingly similar name exists. 

[3] It is clear from the information placed before the Companies Tribunal that the 

Applicant did apply for reservation of the name “Novity” in terms of COR9.1 dated 

22/06/21017. The application for the reservation of the name “Novity” was brought 

in terms of section 12 of the Companies Act, 2008 (Act No. 71 of 2008) (“the Act”).   

[4] The CIPC refused to approve and/or reserve the name “Novity” due to the fact 

that it is confusingly similar to name(s) that are already registered within the 

meaning of the CIPC’s name register.  

[5] An application is now brought to the Companies Tribunal as a result of the refusal 

by the CIPC to reserve and/or approve the name “Novity”.  In terms of the COR 

9.5 Notice dated 26 June 2017, the CIPC gave to the Applicant a Notice Refusing 

Name Reservation and the relevant parts of the aforesaid Notice reads as follows: 

“We have received a COR9.1 from you dated 22/06/2017. 

The names proposed on the form were compared to our database and 

the results of the comparison are listed below: 

1. NOVITY    Confusingly Similar Name Exists  

The following conflicts were identified: 

CRAVING NOVITY 
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HAMILTON BRIGHT CRAVING NOVITY 

NOVITY-SOLUTIONS 

We regret to inform you that no name has been approved for your use 

for the following reason(s): 

Unfortunately none of your name/s can be approved due to the 

fact that it is confusingly similar to name/s already registered 

within the meaning of our name register in particular in terms 

of Sec 11 (2) (b) of the Companies Act. 

Kindly insert the distinguishing element that will sufficiently be 

capable of differentiating your name from names already 

registered within the meaning of our name register in terms of 

Sec 11(2).” 

[6] The aforesaid COR 9.5 Notice forms the basis of the current Application and as 

such it is important that I should analyze its contents at a later stage.  It is important 

that I should first deal with the background facts before entertaining the merits and 

demerits of the current Application. 

 

BACKGROUND 

[7] As already stated, the Applicant Novity-Solutions (Pty) Ltd, with Registration 

Number: 2012/118950/07, is a company duly registered as such in terms of the 

laws of the Republic of South Africa and with its registered business address 

situated at 154, 3rd Avenue, Bezuidenhouts Valley, Gauteng, 2094. 

[8] The Applicant, through its director, one Tshepo Raseleka, applied for the 

reservation of the name “Novity”.  The reservation of the name “Novity” was 

refused by the CIPC on 26 June 2017 in terms of COR9.5 Notice.  The main 

reason offered by the CIPC to refuse to approve the name “Novity” for the use of 

the Applicant is that the name is confusingly similar to name/s already registered 
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within the meaning of CIPC’s name register in particular in terms of Sec 11 (2) (b) 

of the Act.  

[9] In terms of the current application, the Applicant is seeking an order against the 

CIPC for registration of the name reservation and the CIPC, although not properly, 

was named as a Respondent.  A copy of the application was served on the CIPC, 

Craving Novity CC, with Registration Number: 2007/041449/23 and Hamilton 

Bright Craving Novity (Pty) Ltd, with Registration Number: 2009/000917/07 in line 

with Regulation 142 (2) and (3) of the Regulations.  

 

ISSUES FOR DETERMINATION 

[10] The Applicant has applied to the Companies Tribunal on Form CTR 142 to grant 

the following relief: 

“Reserve the name applied for in COR9.5 of NOVITY”. 

[11] The Applicant stated in a Statement filed in support of the current Application that 

the proposed name reservation is required for purposes of having the name of 

Novity-Solutions changed to Novity, as the proposed name would not contravene 

the Act due to the fact that the Applicant is already having an association with that 

name. 

[12] It is further stated that the Applicant is intending to use the term “Novity” in the 

context of innovation and newness and as the web domain and e-mail addresses.  

The name reservation “Novity” should be granted because it is already an integral 

part of the Applicant’s identity and brand. 

 

COMPLIANCE WITH PROCEDURAL MATTERS 

[13] The Application together with a hand written Statement deposed to by Tshepo 

Raseleka in terms of sections 11 and 160 of the Act read together with Regulation 
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13 of the Regulations was filed with the Companies Tribunal (“the Tribunal”) on the 

7th day of July 2017. 

[14] Before dealing with the merits and/or demerits of the current Application, it is 

therefore important that I should quickly deal with some preliminary issues.  I 

should first look at the provisions of Regulation 13(b) which deals with the form of 

the applications of this nature to see if the current Application is in compliance 

thereof.  The relevant parts of Regulation 13(b) read as follows: 

“A person may apply in Form CTR 142 to the Tribunal in terms of 

section 160 if the person has received- 

(a) … 

(b) a Notice Refusing to Reserve or Register a Name, in 

Form CoR 9.5.” [Own emphasis added.] 

[15] The Application for Relief in this matter is contained in Form CTR 142 and it is 

supported by a hand written Statement.  I am therefore satisfied that the current 

Application complies with Regulation 13(b) of the Regulations as outlined above. 

[16] In terms of Regulation 142(1) of the Regulations, a person may apply to the 

Companies Tribunal for an order in respect of any matter contemplated by the Act 

or the Regulations, by completing and filing with the Companies Tribunal’s 

recording officer- 

(a) An Application in Form CTR 142; and 

(b) A supporting affidavit setting out the facts on which the application is based. 

[17] The Application for Relief is contained in Form CTR 142 and is therefore in 

compliance with Regulation 142(1)(a) of the Regulations.  The hand written 

Statement attached to the Application however fails to set out the relevant facts 

on which the application is based.  In addition, the CIPC who is the respondent in 

this matter is not properly cited on Form CTR 142.  The Application is therefore 
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defective and the Applicant failed to remedy such defect despite having been 

afforded such an opportunity. 

[18] In terms of Regulation 142(2) of the Regulations, the Applicant must serve a copy 

of the application and affidavit on each respondent name in the application, within 

5 business days after filing it.  I am therefore satisfied that the Application had 

been properly served on all the respondents in this matter and therefore the 

Applicant did comply with Regulation 142(2) of the Regulations. 

[19] In terms of Regulation 142(3) of the Regulations, an application in terms of 

Regulation 142 must- 

(a) Indicate the basis of the application, stating the section of the Act or 

these Regulations in terms of which the Application is made; and 

(b) Depending on the context –  

(i) Set out the Commission’s decision that is being appealed or 

reviewed; 

(ii) Set out the decision of the Tribunal that the applicant seeks to have 

varied or rescinded; 

(iii) Set out the regulation in respect of which the applicant seeks 

condonation; or 

(c) Indicate the order sought; and 

(d) State the name and address of each person in respect of whom an order is 

sought. [Own emphasis added.] 

[20] Upon perusing the papers placed before the Companies Tribunal by the Applicant, 

I noted that the Application lacks certain critical information which are required in 

terms of the Act read with the Regulations.  The Application is therefore materially 

defective. As a result, I issued the following directives to the Applicant and the 

Respondents with a view to allow the Applicant an opportunity to remedy the 

material defects identified.  The directives were issued on 23 July 2017. 

[21] Be that as it may, my directives to the Applicant and the Respondents read as 

follows:   
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“__________________________________________________________ 

Directives to Applicant and the Parties 

___________________________________________________________ 

[1] The Applicant, Novity-Solutions (Pty) Ltd, filed an Application 

for Relief with the Companies Tribunal on 07 July 2017.  The 

application was assigned Case Number: CT0004Jul2017 and it 

was assigned to me on 17 July 2017. 

[2] I have perused the Application and noted that it currently lacks 

certain critical information which are required in terms of the 

Companies Act, 2008 (Act No. 71 of 2008) (“the Act”) read with 

the Companies Regulations, 2011 (“the Regulations”). 

[3] I am therefore issuing the following directives to the Applicant 

and the Respondents with a view to remedy the defects that 

currently exist: 

3.1 The Applicant must complete a new Form CTR142 

correctly citing the correct Applicant and the 

Respondents.  The Companies and Intellectual Property 

Commission is not properly cited on Form CTR142 and 

Novity-Solutions who seems to be the Applicant in this 

matter is not properly cited.  The Applicant is therefore 

directed to rectify these two issues within a period of 10 

business days from date of receipt of these directives. 
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3.2 The Applicant is directed to file a Supplementary Affidavit 

which properly set out facts in compliance with 

Regulation 142 of the Regulations and it is required to do 

so within a period of 10 business days from date of 

receipt of these directives. 

3.3 The Companies and Intellectual Property Commission is 

directed to file an Answering Affidavit which properly set 

out facts or grounds on which the Application is opposed 

in compliance with Regulation 143 of the Regulations and 

it is required to do so within a period of 20 business days 

from date of service of the Supplementary Affidavit on it 

by the Applicant. 

3.4 The Second and Third Respondents may file an 

Answering Affidavit which properly set out facts or 

grounds on which the Application is opposed in 

compliance with Regulation 143 of the Regulations 

should they wish to do so.  If the Second and Third 

Respondents decide to file an Answering Affidavit, they 

are required to do so within a period of 20 business days 

from the date of service of the Supplementary Affidavit 

on them by the Applicant. 
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3.5 The Applicant may file a Replying Affidavit which 

complies with Regulation 144 of the Regulations should 

it wish to do so. 

[4] These directives are binding to the Parties and the time frames 

stipulated in terms of directive 3 above should be adhered to by 

the Parties.  Should any of the Party anticipate that it will not 

comply with the time frames provided in terms of these 

directives, such Party should apply for extension of time with 

the Registrar of the Companies Tribunal before the expiry of any 

time frame provided in terms hereof. 

[5] The documents to be filed in terms hereof should be filed with 

the Office of the Registrar of the Companies Tribunal by means 

of e-mail communication, fax transmission or hand delivery.” 

[Own emphasis added.] 

[22] Despite having been furnished with the aforesaid directives, the Applicant did fail 

to comply with my directives.  I will however deal with the issue of non-compliance 

with my directives at a later stage. 

 

APPLICABLE LAW 

[23] Section 12 of the Companies Act reads as follows:  

“12 Reservation of name and defensive names 

(1) A person may reserve one or more names to be used at a later time, 

either for a newly incorporated company, or as an amendment to the 
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name of an existing company, by filing an application together with 

the prescribed fee. 

(2) The Commission must reserve each name as applied for in the name 

of the applicant, unless— 

(a) the applicant is prohibited, in terms of section 11 (2) (a), from 

using the name as applied for; or  

(b) the name as applied for is already reserved in terms of this 

section.  

(3) If, upon reserving a name in terms of subsection (2), there are 

reasonable grounds for considering that the name may be 

inconsistent with the requirements of—  

(a) section 11 (2) (b) or (c)—  

(i) the Commission, by written notice, may require the 

applicant to serve a copy of the application and name 

reservation on any particular person, or class of persons, 

named in the notice, on the grounds that the person or 

persons may have an interest in the use of the name that 

has been reserved for the applicant; and  

(ii) any person to whom a notice is required to be given in 

terms of subparagraph (i) may apply to the Companies 

Tribunal for a determination and order in terms of section 

160; or…” 

[24] In addition, section 11(2) of the Companies Act, as far as it is relevant to this 

matter, provides as follows: 

“Criteria for names of companies.— (1)  ...  

(2) The name of a company must—  

(a) not be the same as—  
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(i) the name of another company, domesticated 

company, registered external company, close 

corporation or co-operative; 

(ii) a name registered for the use of a person, other 

than the company itself or a person controlling 

the company, as a defensive name in terms of 

section 12 (9), as a business name in terms of the 

Business Names Act, 1960 (Act No. 27 of 1960), 

unless the registered user of that defensive name 

or business name has executed the necessary 

documents to transfer the registration in favour of 

the company;  

(iii) a registered trade mark belonging to a person 

other than the company, or a mark in respect of 

which an application has been filed in the 

Republic for registration as a trade mark or a well-

known trade mark as contemplated in section 35 

of the Trade Marks Act, 1993 (Act No. 194 of 1993), 

unless the registered owner of that mark has 

consented in writing to the use of the mark as the 

name of the company; or 

(iv) a mark, word or expression the use of which is 

restricted or protected in terms of the 

Merchandise Marks Act, 1941 (Act No. 17 of 1941), 

except to the extent permitted by or in terms of 

that Act;  

(b) not be confusingly similar to a name, trade mark, mark, 

word or expression contemplated in paragraph (a) 

unless—  
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(i) in the case of names referred to in paragraph (a) 

(i), each company bearing any such similar name 

is a member of the same group of companies;  

(ii) in the case of a company name similar to a 

defensive name or to a business name referred to 

in paragraph (a) (ii), the company, or a person 

who controls the company, is the registered 

owner of that defensive name or business name;  

(iii) in the case of a name similar to a trade mark or 

mark referred to in paragraph (a) (iii), the 

company is the registered owner of the business 

name, trade mark, or mark, or is authorised by the 

registered owner to use it; or  

(iv) in the case of a name similar to a mark, word or 

expression referred to in paragraph (a) (iv), the 

use of that mark, word or expression by the 

company is permitted by or in terms of the 

Merchandise Marks Act, 1941…  

(c) Not falsely imply or suggest to be such as would 

reasonably mislead a person to believe incorrectly, that 

the company or close corporation:  

(i)   is part of or associated with any other person or 

entity.” [Own emphasis added.] 

 

[25] In terms of section 12(2) of the Act the CIPC must reserve the name as applied 

for in the name of the applicant, unless- 

(a) the applicant is prohibited, in terms of section 11(2)(a), from using the name 

as applied for; or 

(b) the name as applied for is already reserved in terms of section 12. 
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[26] In terms of section 12(3) of the Act, if upon reserving a name in terms of 

subsection 12(2), there are reasonable grounds for considering that the name may 

be inconsistent with the requirements of- 

(a) Section 11(2)(b) or (c) –  

(i) The Commission, by written notice, may require the applicant to 

serve a copy of the application and name reservation on any 

particular person, or class of persons, named in the notice, on the 

grounds that the person or persons may have an interest in the use 

of the name that has been reserved for the applicant; and 

(ii) Any person to who a notice is required to be given in terms of 

subparagraph (i) may apply to the Companies Tribunal for a 

determination and order in terms of section 160 of the Act; or 

(b) Section 11 (2)(d) –  

(i) The Commission may refer the application and name reservation to 

the South African Human Rights Commission; and 

(ii) The South African Human Rights Commission may apply to the 

Companies Tribunal for a determination and order in terms of section 

160. 

[27] The provisions of section 12(2) are therefore very clear.  It is clear that the CIPC 

must reserve the name applied for by the Applicant unless in the event that the 

applicant is prohibited, in terms of section 11(2)(a), from using the name as 

applied for; or if the name as applied for is already reserved in terms of section 

12. 

[28] In terms of COR 9.5 dated 26 June 2017, the CIPC informed the Applicant, 

amongst other things, that unfortunately none of your name/s can be 

approved due to the fact that it is confusingly similar to name/s already 

registered within the meaning of our name register in particular in terms of 

Sec 11 (2) (b) of the Companies Act.  I am not convinced that the CIPC is 

empowered to refuse to reserve a name applied for by the Applicant on the basis 

of the reason it offered on the COR 9.5. 
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[29] In terms of Regulation 9 of the Companies Regulations, 2011 (“the Regulations”), 

the CIPC can refuse to reserve the name if it does not satisfy any of the 

requirements of sections 11 and 12 of the Act. 

[30] In terms of section 12(2) of the Act, the CIPC must reserve the name but if there 

are reasonable grounds for considering that the name may be inconsistent with 

the requirements of section 11 (2) (b) or (c), it may require the applicant to serve 

a copy of the application and name reservation on any particular person, or class 

of persons, named in the notice, on the grounds that the person or persons may 

have an interest in the use of the name that has been reserved for the applicant 

and that person can apply to the Tribunal in terms of section 160 to determine if 

the name satisfies the requirements of the Act. 

[31] Be that as it may, section 12(2) as outlined above simply means that the CIPC is 

required to reserve and/or approve the name applied for by the applicant.  In terms 

of section 12(3) of the Act, if upon reserving a name in terms of subsection 12(2), 

there are reasonable grounds for considering that the name may be inconsistent 

with the requirements of Section 11(2)(b) or (c)  then the CIPC may, by written 

notice, require the applicant to serve a copy of the application and name 

reservation on any particular person, or class of persons, named in the notice, on 

the grounds that the person or persons may have an interest in the use of the 

name that has been reserved for the applicant. 

[32] The Companies Tribunal can at a later stage give an order to cancel the 

reservation in terms of section 160 (3) (b) (i) (cc).  The powers of the Companies 

Tribunal in respect of company names and, especially, contested name 

reservations, are provided for in section 160, which reads as follows: 

“160. Disputes concerning reservation or registration of company 

names.  

(1) A person to whom a notice is delivered in terms of this 

Act with respect to an application for reservation of a 

name, registration of a defensive name, application to 
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transfer the reservation of a name or the registration of a 

defensive name, or the registration of a company’s name, 

or any other person with an interest in the name of a 

company, may apply to the Companies Tribunal in the 

prescribed manner and form for a determination whether 

the name, or the reservation, registration or use of the 

name, or the transfer of any such reservation or 

registration of a name, satisfies the requirements of this 

Act.” 

(2) An application in terms of subsection (1) may be made-  

(a) within three months after the date of a notice 

contemplated in subsection (1), if the applicant 

received such a notice; or  

(b) on good cause shown at any time after the date of 

the reservation or registration of the name that is the 

subject of the application, in any other case.  

(3) After considering an application made in terms of 

subsection (1), and any submissions by the applicant and 

any other person with an interest in the name or 

proposed name that is the subject of the application, the 

Companies Tribunal- 

(a) must make a determination whether that name, or 

the reservation, registration or use of the name, or 

the transfer of the reservation or registration of the 

name, satisfies the requirements of this Act; and  

(b) may make an administrative order directing-  

(i) the Commission to –  

(aa) reserve a contested name, or register 

a particular defensive name that had 

been contested, for the applicant; 
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(bb) register a name or amended name 

that had been contested as the name 

of a company; 

(cc) cancel the reservation of a name, or 

the registration of a defensive name; 

or  

(dd)   transfer, or cancel the transfer of, the 

reservation of a name, or the 

registration of a defensive name; or 

[Subpara. (i) substituted by s. 99 of 

Act 3/2011]  

(ii) a company to choose a new name, and to file 

a notice of an amendment to its Memorandum 

of Incorporation, within a period and on any 

conditions that the Tribunal considers just, 

equitable and expedient in the circumstances, 

including a condition exempting the company 

from the requirement to pay the prescribed 

fee for filing the notice of amendment 

contemplated in this paragraph.” [Own 

emphasis added.] 

[33] It is my view therefore that the CIPC does not have the powers to refuse to reserve 

or approve a name applied for by an applicant on the grounds that “none of your 

name/s can be approved due to the fact that it is confusingly similar to name/s 

already registered within the meaning of our name register in particular in terms 

of Sec 11 (2) (b) of the Companies Act”. 

[34] In terms of section 12(2) of the Act, the CIPC is required to reserve the name 

applied for by the applicant and if there are reasonable grounds for considering 

that the name may be inconsistent with the requirements of section 11 (2) (b) or 

(c), it may require the applicant to serve a copy of the application and name 
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reservation on any particular person, or class of persons, named in the notice, on 

the grounds that the person or persons may have an interest in the use of the 

name that has been reserved for the applicant and that person can apply to the 

Tribunal in terms of section 160 to determine if the name satisfies the 

requirements of the Act. 

 

EVALUATION 

[35] Despite having received my directives on or about 24 July 2017 the Applicant 

failed to comply with the aforementioned directives. In addition, there were 

countless follow up email communications to the Applicant from staff members of 

the Companies Tribunal requesting the Applicant to furnish the information 

outlined on the directives but the Applicant failed to supply such information. 

[36] On 15 November 2017 the Applicant, through Mr. T. K. Raseleka, addressed an 

email communication to the Companies Tribunal the contents of which read as 

follows: 

“Good day 

Due to difficult circumstances and the unlikelihood of success of the 

reservation, we will not be able to continue with pursuit of the matter. 

Thank you very much for your assistance in this regard.” [Own 

emphasis added.] 

[37] It is clear from the contents of the aforesaid email communication that the 

Applicant has voluntarily elected not to pursue its Application and the current 

Application should therefore be considered to have been withdrawn at the 

instance of the Applicant. 

[38] It is unfortunate that the Applicant elected not to pursue this matter any further.  As 

pointed out above, the CIPC lacked the powers to refuse to reserve and/or approve 

the name applied for by the Applicant for the reasons cited on COR 9.5 Notice 
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dated 26 June 2017.  The CIPC was obliged, in terms of section 12(2) to reserve 

and/or approve the name applied for by the Applicant unless:- 

(a) If the Applicant is prohibited in terms of section 11(2)(a), from using the 

name as applied for; or 

(b) If the name applied for is already reserved in terms of section 12. 

[39] In terms of section 12(3) of the Act, if upon reserving a name in terms of subsection 

12(2), there are reasonable grounds for considering that the name may be 

inconsistent with the requirements of Section 11(2)(b) or (c)  then the CIPC may, 

by written notice, require the applicant to serve a copy of the application and name 

reservation on any particular person, or class of persons, named in the notice, on 

the grounds that the person or persons may have an interest in the use of the 

name that has been reserved for the applicant. 

[40] It follows therefore that the CIPC misconstrued its powers and did what it is not 

authorized to do in terms of the Act. 

 

FINDINGS 

[41] The request of the Applicant not to pursue its Application any further is hereby 

granted. 

[42] Consequently, the current Application is therefore considered as having been 

withdrawn at the instance of the Applicant. 

 

ORDER 

[43] The Applicant’s request not to pursue its Application any further is hereby granted 

and the Application is therefore withdrawn. 
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_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

27 November 2017 


