
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA  

("THE TRIBUNAL") 

CASE NUMBER: CT005APR2017 

In the matter of: 

 

MOS WEAR (PTY) LTD           APPLICANT 

 

and 

 

MOS CLOTHING (PTY) LTD           RESPONDENT  

 

Coram: PJ Veldhuizen 

Date of Hearing: Not Applicable – Default Administrative Order 

Order delivered: 30 October 2017  

DEFAULT ADMINISTRATIVE ORDER & REASONS 

A. INTRODUCTION 

1. THE PARTIES 
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1.1.  The Applicant is MOS WEAR (PTY) LTD  (“the Applicant”), a private company duly 

incorporated and existing under the company laws of South Africa, with its 

registered office at No 58 Galway Road, 202 Hillwood Court, Bergvliet, Cape 

Town, Western Cape. 

1.2. The Respondent is MOS CLOTHING (PTY) LTD (“the Respondent”), a company 

incorporated in terms of company laws of the Republic of South Africa. The 

Respondent's physical address, as indicated in the papers filed, is the same as the 

Applicant’s registered address. 

B. THE APPLICATION 

2. This is an application in terms of Regulation 153(1), read with Regulation 153(2)(b) of the 

Companies Regulations, for an Administrative Order made by the Applicant in terms of 

Section 160 of the Companies Act 71 of 2008 ("the Act"), that the Respondent’s name does 

not satisfy the requirements of Section 11 of the Act and that the Respondent be directed 

to choose a new name as provided for in Section 160(3)(b)(ii) of the Act. 

3. The Applicant was registered on 8 April 2014. 

4. The Respondent was registered on 9 May 2016.  

5. The Respondent’s registration came to the Applicant's attention in February 2017. 

6. As a result of the Respondent having utilised the same registered address as the Applicant, 

the Applicant prudently filed an application with the Tribunal requesting leave to serve this 

application on the Respondent by substituted service. This substituted service application 



  Page  3 
 

was granted on 25 April 2017. 

7. The Applicant was required to advertise notice of this application in the Government 

Gazette and a local newspaper. The Applicant has complied with this requirement. 

8. The Applicant seeks an Administrative Order directing the Respondent to change its name 

to a name that meets the requirements of the Act. 

C. THE LEGISLATION 

9. The regulation of disputes concerning the reservation or registration of company names 

and the jurisdiction of the Tribunal is set out in Section 160 of the Act and the Applicant 

particularly relies on: 

(1) – 

 

A person to whom a notice is delivered in terms of this Act with respect to an 

application for a reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 

registration of a company's name, or any other person with an interest in the name of a 

company, may apply to the Companies Tribunal in the prescribed manner and form for 

the determination whether the name, or the reservation, registration or use of the 

name, or the transfer of any such reservation or registration of a name, satisfies the 

requirements of this Act. 

 

(2) –   

 

An application in terms of subsection (1) may be made –  

  

(b) on good cause shown at any time after the date of the reservation or registration of 

the name that is the subject of the application, in any other case. 
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(3) – 

 

 After considering an application made in terms of subsection (1), and any submissions 

by the Applicant and any other person with an interest in the name or proposed name 

that is the subject of the application, the Companies Tribunal –  

 

(a) must make a determination whether that name, or the reservation, registration 

or use of the name, or the transfer of the reservation or registration of the name, 

satisfies the requirements of this Act; and 

 

(b) may make an administrative order directing –  

 

(ii) a company to choose a new name, and to file a notice of an amendment 

to its Memorandum of Incorporation, within a period and on any conditions 

that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the 

requirement to pay the prescribed fee for filing the Notice of Amendment 

contemplated in this paragraph. 

10. The restrictive criteria for the names that may be chosen by a company is set out in Section 

11 (2) of the Act and the Applicant particularly relies on: 

(2) – The name of a company must –  

 

 (a) not be the same as –  

   

(iii) a registered trademark belonging to a person other than the company, 

where mark in respect of which an application has been filed in the Republic 

for registration as a trademark or a well-known trademark is contemplated in 

section 35 of the Trade Marks Act, 1993 (Act 194 of 1993), unless the 

registered owner of that mark has consented in writing to the use of the mark 

as the name of the company; or 
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(b) not to be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless –  

   

(i) in the case of names referred to in parapraph (a)(i), each company bearing 

any such similar name is a member of the same group of companies; 

 

(ii) in the case of the company name similar to a defensive name or to a 

business name referred to in paragraph (a)(ii), the company, or person who 

controls the company, is the registered owner of that defensive name or 

business name; 

 

(iii) in the case of a name similar to a trademark or mark referred to in 

paragraph (a)(iii), the company is the registered owner of the business name, 

trademark, will mark, or is authorised by the registered owner to use it; or 

 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person to 

believe incorrectly, that the company –  

  

(i) is part of, or associated with, any other person or entity; 

D. EVALUATION OF EVIDENCE 

11. The Tribunal has considered the provisions of the Act set out above and has had regard to 

precedent case law dealing with the terms “confusion”, “undesirability” and “calculated to 

cause damage”. These cases included inter alia: 

11.1. Hollywood Curl (Pty) Limited v Twins Products (Pty) Limited 1989 (1) SA 255 (A);  

11.2. American Chewing Products Corporation v American Chickle Co 1948 (2) SA 736A;  

12. The Tribunal is satisfied that the Applicant has brought this application timeously and 

without undue delay. 
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13. As foreshadowed above, through the medium of substituted service the Respondent has 

been provided an opportunity to be heard but elected not to file an answer in affidavit 

form, as required by Regulation 143(3) and therefore must be taken to have admitted the 

allegations contained in the initiating documents, as contemplated in Regulation 143(4).  

14. The Tribunal therefore accepts the uncontested version put up by the Applicant and grants 

the relief as set out in E below.  

E. DECISION 

15. The Applicant is granted a Default Administrative Order in terms of Section 160(3) of the 

Companies Act 71 of 2008 and Regulation 153 of the Companies Regulations of 2011 in 

that the Respondent is directed to change its name to one, which does not incorporate the 

word “MOS” or a mark confusingly and/or deceptively similar to the Applicant's company 

name. 

 

_______________ 

PJ VELDHUIZEN 

MEMBER OF THE COMPANIES TRIBUNAL 

CAPE TOWN 

 


