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                                         COMPANIES TRIBUNAL 

           REPUBLIC OF SOUTH AFRICA. 

                

   CASE NUMBER: CT005SEP2017 

In the matter between: - 

THOMAS SAREL LESSING     Applicant 

And 

SERENGETI GOLF AND WILDLIFE    Respondent 

 PROPERTY OWNERS ASSOCIATION 

          

______________________________________________________________ 

        DECISION 

______________________________________________________________ 

Introduction 

1. Applicant, is a member of the respondent, a non-profit company 

registered in terms of the Company Laws of South Africa. 

2. This matter is concerned with two following applications: 

1. The applicant’s urgent application in convention for an 

administrative order compelling the respondent to convene an 

annual general meeting (AGM) as close as possible to the 30th 

September 2017, seeing that the respondent will not be able to 

hold the AGM within the timeframes stipulated by the 
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Company’s Articles of association. In this matter, I shall refer to 

the said Articles of Association as the Memorandum of 

Incorporation (MOI); and 

2. The respondent’s application in reconvention for the extension 

of a period within which the respondent must hold the AGM for 

the year ending 30 June 2017. The period for holding such a 

meeting expires on 30 September 2017. 

3. The parties are cited the same in both applications. I shall refer to the 

respective parties and role players in this application as follows: 

1. Thomas Sarel Lessing, the applicant; 

2. Serengeti Golf and Wildlife Property Owners Association, the 

association / the respondent; 

3. The board of trustees of Serengeti golf and wildlife property 

owners association, the board; 

4. Grant Thornton South Africa, the auditors. 

4. At the hearing of this matter, the applicant appeared in person and the 

association was represented by Advocate Heystek. 

5. Respondent submits that the applicant’s application is not urgent and 

should thus not be treated as such. 

6. It is the second consecutive year that the association applies for the 

extension of the period for the holding of the AGM. There are also 

certain allegations pertaining to the governance of the association 
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which are not for determination by this tribunal, but come through to 

me as serious and of such a nature that, I believe, the AGM needs to 

attend at the soonest possible time. By disputing that the applicant’s 

application is urgent, impliedly, the association suggests that it is not 

keen to obtain an extension before the time for holding the meeting 

lapses on 30 September 2017. I say so because the counterapplication 

is riding on the back of the applicant’s application and in its papers, the 

association does not even attempt to make out a case for urgency in 

respect of its extension counterapplication. 

7. I thus believe that the applications should be attended to on an urgent 

basis and proceed to deal with them as such.   

8. At the hearing of the matter the parties had moved closer to each other 

regarding the convening of the association’s AGM with the result that 

the parties were ad idem that the AGM be held within as practically 

close a date as possible to the 30th September 2017. 

9. While a lot has been said between the parties in their papers, I will 

confine this decision to facts that have a bearing on my determinations. 

Because of the urgency with which I treat this matter, I proceed to 

make a determination without the luxury of a transcribed record of 

proceedings. 
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10. I now turn to the evidence presented by the parties on affidavit, on 

documents presented in support of their claims or to disprove the 

opponent’s claim as well as oral submissions. 

Evidence and the applicable law and company instruments 

11. Both the main application and the counterapplication are based on 

common facts and the law which follow:  

12. Governance of the association is regulated by the MOI signed on 2 

March 2007 read with Companies Act 71 of 2008 (the Act) as 

amended.  

13. Section 61(1) of the Act authorised the board of a company, or any 

other person specified in the company’s Memorandum of Incorporation 

or rules, to call a shareholders’ meeting at any time.  

14. Since 62 of the Act provisions deal with the notice of Shareholders 

Meetings, including the annual general meeting of the company. 

Depending on the provisions of the company’s MOI, the notice periods 

of meetings and related matters are determined by either the Act or the 

MOI. In the present case, the notice periods are determined by the 

MOI.   

15. Clause 21 of the MOI prescribes that the AGM be held within not more 

than ninety (90) days after the end of ensuing financial year. The 

association’s AGM for the year ending 2016 was due by not later than 
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30 September 2016. The applicant only applied on 28 February 2017 

for the extension of the period for holding the AGM. The application 

was granted on 23 March 2017 when the extension was granted until 

31 May 2017. By then, the AGM had already taken place on 27 

February 2017. Curiously, in its application for the 2016 financial year 

end, the applicant incorrectly represented to the Tribunal that the 

association was obliged to hold its AGM within the period of fifteen(15) 

months from the date of its previous AGM while the correct position 

was that the holding of the AGM was regulated by the MOI and ought 

to have been held within ninety (90) days after the end of the financial 

year on 30 June 2016. From my perusal of the papers, it seems the 

MOI was not attached to that extension application.   

16. Clause 24 of the MOI prescribes that the AGM be convened on twenty-

one (21) clear days’ notice. Notice period of matters incidental to the 

AGM,  such as special resolution, placing matters on the AGM agenda 

etc. are regulated by the relevant provisions of the Act. 

17. It is common cause that the AGM cannot be held by the 30th 

September 2017 mainly because the audit of financial statements as 

reported by the association, is under way, the required audit material 

having delivered to the auditors by 11 September 2017. The auditors 

have deposed to an affidavit confirming that should they be furnished 

with the audit material by 11 September 2017, in the format required 
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by the auditors, the auditors should be able to provide the respondent 

with the draft audited financial statements by the end of September 

2011.    

18. Concerned that the auditor’s affidavit was deposed to on 13 

September 2017, I offered an opportunity to the respondent’s legal 

representative to obtain instructions regarding whether the audit 

material was delivered to the auditors by 11 September 2017. The 

counsel advised that his instructions were that indeed, the audit 

material was delivered by 11 September 2017 and it would thus not be 

necessary for him to obtain further instructions in that regard. 

19. In July 2017, the applicant began to register his concern about 

previous failure by the board to convene the AGM in compliance with 

the MOI and requested the association to avoid the repeat of 28 

February 2017 when the 2016 extension application was made. Again 

on 8 September 2017 the applicant registered concern with the 

association regarding failure to convene and ensure timeous holding of 

the AGM that the AGM in respect of the year ended 2017. In response, 

the association informed the applicant that the board had resolved to 

amend the MOI, complete the audit and draft the financial statements 

for the AGM. The board further advised that upon conclusion of the 

said tasks, it would convene the AGM for the 2017-year end. However, 
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the association did not indicate the period by which it intends holding 

the AGM. 

20.   The next AGM is due by not later than 30 September 2017. Regard 

being had to the stipulated periods for notices of the AGM and matters 

ancillary to the AGM, at the very latest, the AGM notices ought to have 

been published and circulated during the first week of September 

2017.  

 

21. On 12 September 2017 applicant launched an application to compel 

the respondent to hold an AGM at the earliest possible date from 30 

September 2017. The respondent acknowledged receipt of the 

application on 13 September 2017 and launched a counterapplication 

to extend the holding of the AGM on 19 September 2017. The 

application is based on the ground that the volume of the financial 

records and the amount of work that needs to be done in order to 

provide the auditors with the relevant information is sizeable and there 

is a process to be followed before the audited financial statements can 

be approved by the board and be ready for circulation for the AGM 

purpose.   

22.  I have already stated that the parties are now in agreement that the 

AGM be convened at the nearest possible date to 30 September 2017, 

that being the period by which the auditors have promised to shall 
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have produced a draft report. I cannot discount the possibility of the 

report being complete by the 30th September 2017. 

 

23. The parties are also in agreement that the AGM should be held 

irrespective of whether, the audit report is final or not at the time of 

convening the meeting. I hold a view that it is desirable that a complete 

audit report be presented to the AGM and assume that all the role 

players in the production and generation of the audit report and 

financials share this view and shall make every effort to ensure that the 

audited financials and report presented at the envisaged AGM comply 

fully with standards set by sections 29 and 30 of the Act as well as any 

other law or company instrument relevant to financials and audit 

reporting. 

24. The board is the body, mind and soul of the association, the object of 

the Act is amongst others, to provide for the organisation and 

management of the companies. When dealing with compliance issues 

that are by nature outside the company’s capacity, independent of 

human assistance, one should be slow to decimate the company or 

keep it in limbo. In the instant case, it will not be in the best interests of 

the Company to decline the extension application.  Accordingly, my 

finding is that it would be fair and equitable to grant the association the 

requested extension.   
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Conclusion 

25. I am satisfied that the applicant has made out a case for the relief 

sought both in respect of the convening and holding of the AGM relief 

as well as the costs relief. 

26. The applicant represented himself throughout the process, he is not a 

legal practitioner. The rationale for the costs being awarded in favour 

of the successful party is to either avoid the successful party being out 

of pocket arising from the litigation necessitated by the opponent, 

alternatively, it is to mitigate the financial loss of the successful party.  

27. The board is the body, mind and soul of the association, the object of 

the Act is amongst others, to provide for the organisation and 

management of the companies. When dealing with issues that trouble 

the company, regard being had to the parasitic nature of companies, 

one should be slow to decimate the company or keep it in limbo. 

Accordingly, my finding is that it would not be fair and equitable to 

grant the association the requested extension. 

Order 

Accordingly, the following is ordered: 
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28. Application compelling the convening and holding of the AGM, the 

application for a directive that the association hold an AGM is granted 

on the following terms:  

29. The board of trustees of the Serengeti, Golf and Wildlife Estate 

Property Owners’ Association NPC registration 2007/013033/08 is 

directed to: 

(a) Convene an AGM to be held by not later than 4 November 2017 in 

compliance with the notice periods stipulated in the MOI read with 

the Act in respect of the AGM and all the subject matter of the 

AGM; 

(b) Take all the necessary steps to ensure that all the necessary 

processes leading to the board approval and the board approval of 

the audited financial statements and auditors’ report are undertaken 

at great speed and completed timeously for the AGM directive 

granted in (a) above; and 

(c) Ensure that the AGM referred to in (a) above is held in accordance 

with the law. 

30. The association is ordered to pay the disbursements incurred by the 

applicant in pursuance of this application as agreed between the 

parties, alternatively, as taxed by the taxing Master of the High Court, 

Pretoria 

  



Page 11 of 11 
CT005SEP2017 Serengeti owners association 

 

31.   Application to extend the period for holding the AGM for FYE2016 

(d) The period within which the association is authorised to hold an 

AGM is extended until 4 November 2017. 

 

__________________________ 

Ms M.J.RAMAGAGA 

MEMBER OF THE COMPANIES TRIBUNAL 

29th September 2017 


