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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

(“The Tribunal”) 

        CASE NO: CTR 001/09/2012 

In an Application in terms of Section 160 of the 

Companies Act 71 of 2008 (“the Act”) for a 

determination that the name that the company 

name HILTON’S PUB CC Reg. No: CK 

2009/135264/23 does not satisfy the requirements 

of Section 11 of the Act 

In the matter between: 

HLT INTERNATIONAL IP LLC       APPLICANT 

AND 

HILTON’S PUB CC        RESPONDENT 

Coram: Khatija Tootla 

Decision handed down on 8 December 2013 

DECISION 

___________________________________________________________________________ 

1. 

APPLICANT: 

The Applicant is HLT INTERNATIONAL IP LLC, a company incorporated and existing under 

the company laws of the State of  Delaware, with its principal place of business 9336 Civic Centre 

Drive, Beverley Hills, California. 90210, United Sates of America, and its trade marks are  

registered in class 41 and 42 in South Africa , under trade mark registration No. 1996/00596 (class 

41);  no. 1996/01549 (class 42)  and 1998/6760 (class 42) as set out in para 4.2 of the founding 

affidavit as per “Annexures 1-3 ”. 
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2. 

RESPONDENT: 

The Respondent is HILTON’S PUB CC, a close corporation incorporated in terms of the Close 

Corporation Act 69 of 1984 under registration number CK 2009/135264/23 on 10 July 2009,  

carrying on business as a” pub and entertainment place”, with its registered address at 16 Tennant  

Street, Tennantville, Stellenbosch. 7600. 

 

 

      3.  

INTRODUCTION:   

 

3.1 The Applicant applies in terms of section 160 and Section 11 of the Act, but does not 

mention it applies in terms of regulations 153 of the Companies Act (which it ought to do) 

for a default order that the Respondent be ordered to change its name “HILTON’S PUB 

CC ’ as it does not comply with section 11(2)(b) of the Companies Act in that it falsely 

implies or suggests, or is otherwise reasonably likely to mislead a person to believe, 

incorrectly, that the Respondent is part of, or associated with the Applicant. 

 

3.2  The Applicant filed an objection to the name “HILTON’S PUB CC” of the Respondent on 

19 September 2012 on form CTR 142 as prescribed by regulation 142 (1) (a), together with 

a supporting affidavit (as required by regulation 142 (1) (b)) by the Assistant Vice President 

of the Applicant company being Barbara Arnold, who was duly authorised to act for and 

on behalf of the Applicant. 
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4. 

PROCEDURE:   

 

4.1  A copy of the application was served on the Respondent at its registered address on 13 

August 2012 on a Mrs MacBride, who was apparently in charge of the premises and not 

under the age of 16 years of age, in terms of Rule 4 (1) (a) and (iv) of the High Court Rules, 

but it was subsequently only filed with the Companies Tribunal thereafter on 19 September 

2012, outside of the time period as it was not served within 5 days of filing it as is required 

by regulation 142 (2).   

 

4.2       In terms of regulation 153 (1) read with regulation 143 (1), the Respondent has 20 days to 

respond after service , failing which the Applicant is entitled to apply for a default order as 

provided for in regulation 153 (1).    No response was received within the required period. 

However, the Applicant did not apply after the required twenty period day; but now applies 

more than one year later to the Companies Tribunal in terms of regulation 153 (2) to make 

a default order in terms of regulation 153 (1).  

 

4.3 The original application ought to have been filed firstly with the Tribunal and thereafter 

served on the Respondent within five business days thereafter. Despite this requirement, 

the Respondent was served with the papers prior to filing with the Tribunal and no 

prejudice has been suffered by the Respondent.  The papers including the return of service 

were subsequently filed with the Tribunal on 19 September 2012 (a month after service on 

the Respondent). There is no explanation why this has occurred.  

 

4.4 However, the Applicant has served the default application papers on the Respondent one 

year later by virtue of pinning on the principal door of the registered address on the 

Respondent.  
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The Sheriff’s return dated 18 November 2013 at 18h48, was served in this manner as “no 

other possible service after a diligent search’ in terms of Rule 4(1) (a) (iv) of the High 

Court Rules. It is not clear whether the Respondent received the documents as the time 

reflected on the return is 18h48 and at that time pubs are usually open. It is therefore unclear 

why the default application was pinned on the principal door as there was no further 

explanation by the Sheriff.   

 

4.5 Finally, Regulation 153 (2) (b) of the Regulations also states that the Tribunal may make an 

appropriate order, if it is satisfied that the notice or application was adequately served but the 

Tribunal is not convinced that there has been adequate service of the default application in 

terms of the Law due to the fact that the default order is now being made one year later. 

However, an order made by the Tribunal can always be made conditional on the service of 

the order on the Respondent to address this concern of adequate service. 

 

4.6 The Applicant has applied for default judgment based on the Respondent’s name not 

complying with Section 11(2) (a) (iii) of the Act as set out in CTR 142 served on Tribunal 

on 19 September 2012; but in the founding affidavit application is made in terms of Section 

11(2) (a) (iii) and also Section 11(2) (b).  

 

4.7 Since this application has been made in terms of Section 160, the Applicant in terms of 

Section 160 (2) (b) has to show good cause for an application made at any time after the 

date of the registration of the name, in any other case where a person is not a notified person 

(which the Applicant is not). The Applicant has not made any submissions with regard to 

good cause in terms of Section 160 of the Act even though the application is made in terms 

of that section under form CTR 142 or under CTR 145 
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4.8 It is clear that the Applicant’s application is rather confusing and inadequate in various 

respects as is evident from the aforementioned as well as in other portions of this decision 

and the founding and supporting affidavits. 

 

 

      5. 

BACKGROUND: 

 

5.1     Barbara Arnold, the Vice President of the Applicant is the author of the founding affidavit 

on which this application is based.  The Default Application has been launched in terms of 

Section 160 of the Companies Act 71 of 2008 (“The Act”) by Ms. C. Le Roux, the attorney 

of the Applicant by virtue of a supporting affidavit for an order that the Respondent’s name 

HILTON’S PUB CC does not satisfy the requirements of Section 11 of the Act and that 

the Respondent be ordered to choose a new name, on the basis of Section 160 (B) (iii) of 

the Act. What is glaringly omitted in this Default Application is the absence of a Notice of 

Motion as required by the Act.  

    

5.2  The Respondent’s name was registered on 10 July 2009 prior to the coming into operation 

of the Act, with the Application being brought approximately four years after the 

registration of the Respondent CC.  In terms of para 6 of the founding affidavit, the 

Respondent’s name and registration first came to the notice of the Applicant recently which 

is indeed a very vague statement. However, from Annexure 8, the printout from CIPC it is 

evident that the search for the certificate was done on 19 February 2012. 
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5.3 The Applicant’s objection is based on the contention that the Respondent’s close 

corporation name does not satisfy the requirements of section 11 (2) and offends against 

section 11(2)(a) (iii) of the Act in that it is identical or confusingly similar to the 

Applicant’s registered HILTON trade mark as mentioned in Ms Le Roux’s affidavit.  Once 

again there is a major error noted by the Tribunal that this affidavit omits mention of 

Section 11(2(b) as set out in the original application by Barbara Arnold.  

  

6. 

 

REQUIREMENTS OF SECTION 11 AND SECTION 160 OF THE ACT; AND THE 

CLOSE CORPORATIONS ACT. 

 

6.1 The Applicant brought an application to the Tribunal in terms of section 160 of the Act 

interpreting the provisions of section 160(1) and (2) to mean that any person (my emphasis) 

with an interest in the name of a company may apply to the Tribunal for determination 

whether the name, the reservation, the registration … satisfies the requirements of the Act, 

on good cause shown at any time after the date of the reservation or registration of the 

name that is the subject of the application. 

 

6.2 Since the Applicant has brought the application in terms of the Act which came into effect 

on 1 May 2011, by implication it means that it is claiming that the Act (new) applies 

retrospectively and that as a result the Tribunal has jurisdiction despite the fact that the 

Respondent was registered in July 2009 before the Act took effect on 1 May 2011. The 

Tribunal has to determine whether the Act applies retrospectively and thereby vests the 

Tribunal with jurisdiction to entertain this application. 
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 6.3  The Applicant alleged in its form CTR 142 that the close corporation name offends against 

the provisions of sections 11.of the Act. The Applicant also alleged that the use of the name 

of the Respondent amounts to infringement of its trade mark in terms of section 34(1) (c) 

of the Trade Marks Act 194 of 1993. 

 

6.4 The Applicant claims that it is making the Application in terms of Section 11 (2) and 

Section 160 of the Act. However, it does not address the procedure to be adopted in 

objecting to a company name as set out in section 160 of the Act. The Applicant also does 

not address the time limits within which the application can be made in terms of Section 

160 (2).  The Applicant does not explain when the Respondent’s company name first came 

to its notice but simply states “recently”.  

 

6.5  A close corporation does not fall within the definition of a “company” in section 1 of the 

Companies Act and a close corporation also does not have a Memorandum of 

Incorporation.   However, Section 19 of the Close Corporations Act provides that Part A 

of Chapter 2 of the Companies Act will apply, with the necessary changes, to a close 

corporation name. 

   

 

6.6  Section 160 of the Companies Act, on which the powers of the Companies Tribunal is 

founded, however falls within Part B of Chapter 7 and is therefore not incorporated through 

section 19 of the Close Corporations Act. However, the remedies and enforcement as in 

section 160 apply as provided for in section 20 of the Close Corporations Act.    

 

 

 



PAGE 8 OF 13 
 

      7. 

DOES THE ACT APPLY RETROSPECTIVELY OR NOT 

7.1 Does the Act and specifically section 160 of the Act, in terms of which the Applicant has 

made a name objection and which came into effect on 1 May 2011, apply retrospectively 

in relation to objections to name registrations? It is a fundamental principle of our law that 

generally, laws are prospective and not retrospective in nature. In Petersen v Cuthbert & 

Co. Ltd 1945 AD 420 at page 430, the court stated the following regarding the principle of 

retrospective application of legislation: 

“Now there is a well-known rule of construction that no statute is to be construed 

so as to have retrospective operation… unless the Legislature clearly intended the 

statute to have that effect. As authority for that statement I need do no more than 

refer to a large number of cases collected in Craises on Statute Law (4th ed., pp. 329 

et seq.) and Voet (1.3.17).” 

 

7.2 In the case of R v Grainger 1958 (2) SA 443 (A.D.) at page 446, the court also stated the 

following concerning the principle of retrospectivity: 

“…regard must certainly be had to the general principle that statutes should, if 

reasonably possible, be construed as operating for the future only and not as taking 

away or interfering with existing rights (my emphasis) or as penalizing acts done 

before the statute came into operation.” 

 

7.3 The Tribunal is therefore obliged to consider whether the Act has retrospective effect since 

the Application is made in terms of Section 160 of the Act and whether by that it can be 

construed that section 160 applies to names registered before the Act came into effect on 1 

May 2011. 
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7.4 In terms of section 225 of the Act, the Act came into operation on a date fixed by the 

President by proclamation in the Government Gazette which is 1 May 2011 through 

Proclamation No. R.32 and was published in Government Gazette 34239 on 26 April 2011, 

whereby the whole Act came into operation. 

 

7.5 In section 1 of Schedule 5 of the Act concerning transitional arrangements, interpretation 

is given to the “general effective date” in the Schedule to mean the date on which section 

1 of the Act came into operation which was proclaimed to be 1 May 2011. 

 

7.6 Section 3 of Schedule 5 of the Act also provides that any matter pending before the 

Registrar under the previous Act before the effective date and not fully addressed at that 

time, must be concluded by the Registrar in terms of such Act, despite its repeal or 

amendment. The Act, therefore, makes provision for matters (my emphasis) that were 

initiated under the repealed Companies Act of 1973 (“the old Act”) or the amended Close 

Corporation Act No. 69 of 1984 (“the Close Corporation Act”) to be finalised under these 

two pieces of repealed or amended legislation. It can be seen that this is in line with the 

principle that laws are prospective. It is clear that the Applicant has not brought an 

application in terms of either of one of these aforementioned Acts but it has done so in 

terms of the Act ( new Companies Act).. 

 

7.7 After carefully scrutinising the Act, there does not appear to be any provision in the Act 

that indicates that the Act as a whole applies retrospectively. In section 8(1) of Schedule 5 

of the Act there is, however, a specific provision that allows section 12 of the Act to be 

applied retrospectively to name reservations (my emphasis) that were in effect immediately 

before the effective date (1 May 2011). This, of course, begs the question whether an 

argument can therefore be made that section 160 of the Act applies retrospectively in 

relation to name reservations (my emphasis).  
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However, the matter before this Tribunal is not one of name reservation rather it is about 

objection to a name registration which is what the Tribunal is obliged to deal with. 

 

7.8 Thus there is no provision evident in the Act that permits the retrospective application of 

section 160 of the Act in respect of objections to names that were registered before the 

effective date of 1 May 2011. Unless the Legislature has clearly expressed its intention in 

the Act that either the Act as a whole or a specific provision in the Act applies 

retrospectively, it cannot be said that such retrospectivity does exist. 

 

 

7.9 In the circumstances, the Tribunal cannot find that retrospectivity does exist in section 160 

of the Act in relation to objections to name registrations and, therefore, the Applicant by 

making its application in terms of Section 160 of the Act assumes that it applies 

retrospectively in relation to name registrations.   Accordingly, the Applicant cannot 

raise an objection to the registration of the name HILTON’S PUB CC in terms of section 

160 of the Act as the Tribunal does not possess jurisdiction to apply section 160 

retrospectively.  

 

 

7.10 Since the Tribunal is seized of jurisdiction in terms of section 160 of the Act to make a 

determination, accordingly, it cannot entertain the merits of the Applicant’s contentions 

contained in paragraph 4 of the founding affidavit. 
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8.      

TRADE MARKS ACT 194 0F 193 (“the Trade Marks Act”) 

8.1 It is contended by the Applicant in Para 7.4 of the founding affidavit that the name of the 

Respondent does not satisfy the requirements of section 11(2) (a) (iii) and in para 8.1 of 

the supporting affidavit as the use of the its trade mark is likely to deceive or confuse 

members of the public into believing that there is some connection between the Respondent 

and the Applicant.  

 

8.2     The Applicant in its application also relies on its goodwill/reputation created through the 

years. Furthermore, the Applicant alleged that its trade mark HILTON qualifies for 

protection of a well- known trade mark in terms of Section 34 of the Trade Marks Act 194 

of 1993 and has a strong worldwide reputation; and by implication that as a result thereof 

it contravenes section 11 of the Act. It also concludes that this amounts to trade mark 

infringement in terms of Section 34 of the Trade Marks Act. 

 

8.3 Unlike section 35 of the Trade Marks Act (which is descriptive of a well-known trade mark 

and does not raise a separate cause of action in terms of the Act) that has been incorporated 

by reference into section 11 of the Act, section 34(1) (c) of the Trade Marks Act has not 

been incorporated by reference into the Act and does not constitute a part of the Act. An 

allegation of an infringement of a registered trade mark in terms of section 34(1) (c) of the 

Trade Marks Act, therefore, constitutes a separate cause of action. 

 

8.4 Section 34(3) of the Trade Marks Act provides further that where a trade mark registered 

in terms of the Trade Marks Act has been infringed, any High Court having jurisdiction 

may grant the proprietor relief. The Tribunal, accordingly, does not have the jurisdiction 

to make a finding that there has been an infringement of a registered trade mark in terms 

of section 34(1)(c) of the Trade Marks Act. 
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8.5 Additionally and also due to the fact that the Tribunal does not have jurisdiction in terms 

of section 160 of the Act to make a determination, it cannot entertain the merits of the 

Applicant’s contentions as far as trade mark infringement is concerned.  

 

8.6 Since the Tribunal does not have jurisdiction in terms of section 160 of the Act to make a 

determination, it cannot entertain the merits of the Applicant’s contentions contained in the 

remainder of the founding affidavit. 

 

 

      9. 

FINDINGS 

9.1 Based on the analysis of the law and the information provided by the Applicant, the 

Tribunal has no jurisdiction to hear the merits of the matter due to the fact that the new Act 

does not apply retrospectively.   

 

9.2 Apart from the jurisdictional issues, it is regrettable that the approach adopted by the 

Applicant has not taken proper cognizance of the legislation involved, the Old and New 

Companies Act, the Close Corporation Act and more especially the common law.  

 

9.3 The Applicant’s claim is unjustified and as a result the Tribunal is firmly of the view that 

it has no jurisdiction to adjudicate upon this matter based on the papers before the Tribunal; 

and thus cannot entertain the matter any further with regard to the actual merits.  
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9.4 The fact is that the Applicant is dominus litis, it is the Applicant who must satisfy the 

Tribunal that it has jurisdiction which it has failed to do and it has mistakenly relied on 

Section 160 of the Act for its remedy, more especially without showing good cause. 

 

 

9.5 With regard to the Applicant’s implied contention that section 160 of the Act applies 

retrospectively, the Tribunal finds that section 160(1) and (2) does not apply retrospectively 

in relation to an objection to the registration of a name. Accordingly, the Applicant cannot 

raise an objection to the registration of the name HILTON’S PUB in terms of section 160 

of the Act as the Tribunal does not have jurisdiction to apply section 160 retrospectively.  

 

10. 

 

ORDER: 

 

1. The application for an order in terms of sections 11 and 160 of the Companies Act is 

dismissed.                                                                   

 

2. However, the Applicant is ordered to serve this order on the Respondent or its accountants 

within a period of 60 days from date of receipt and to provide proof to the Tribunal that it 

has done so. 

 

k. tootla (electronically signed) 

_____________________________ 

KHATIJA TOOTLA   

Member of the Companies Tribunal 

8 December 2013 


