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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA  

(“The Tribunal”)  

        

 

In the matter between:  

        CASE NO: CTR013/10/2012  

Application for a determination that the 

company name SISTER’S SOUL FOOD 

ENTERPRISE (PTY) LTD Reg. No: 

2012/128284/07 is contrary to Section 

11(2)(a)(iii)  of the Act.  

GOLDEN FRIED 

CHICKEN (PTY) LTD     

AND  

             

                                                    APPLICANT  

 

SISTER’S SOUL FOOD ENTERPRISE  

(PTY) LTD  

 

                                     

                                                 RESPONDENT         

 

  

Coram: Khatija Tootla  

Decision handed down on 30 June 2014  

 

ORDER 

___________________________________________________________________________  

 APPLICANT:  

 

[1] The Applicant is GOLDEN FRIED CHICKEN (PTY) LTD, registration number 

1999/005199/07, a company duly incorporated with limited liability and registered in 

accordance with the Company laws of the Republic of South Africa, and having its 

principal place of business at 53 Booysens Road, Johannesburg.   
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RESPONDENT:  

The Respondent is SISTER’S SOUL FOOD ENTERPRISE (PTY) LTD, bearing 

registration number  2012/128284/07, registered on 18 July 2012, a company duly 

incorporated with limited liability and registered in accordance with the Company 

laws of the Republic of South Africa, with its registered business address at 18 

Mabopha Street, Zwide, Port Elizabeth.  

  

INTRODUCTION: 

  

[2] The Applicant has launched an application on form CTR 142 together with a founding 

affidavit (without mentioning that it is made in terms of Section 160 of the Companies 

Act 71 of 2008 (“The Act”)) for an order that the Respondent’s company name 

SISTER’S SOUL FOOD ENTERPRISE is contrary to Section 11(2) (a) (iii) of the 

Act and that this constitutes an infringement of the Applicant’s trade mark.  

 

[3] The Applicant also contends in para 11 of the founding affidavit by G. Sombonos that 

since the owner is not the owner of the trade mark and due the Respondent’s continued 

non-compliance with the letter of demand, it is contrary to law because the SOUL 

FOOD element of the Respondent’s company name is the same as a registered trade 

mark. 

 

[4] Nowhere in this application does the Applicant request that the Respondent be ordered 

to choose a new name, on the basis of Section 160 (2) of the Act. In fact the Applicant 

ought to have requested an order for the Respondent to change its name to a new name 

on the basis of Section 160 (3)(b)(ii) which does not incorporate the Applicant’s SOUL 

FOOD trade mark or which is not identical or confusingly similar to Applicant’s SOUL 

FOOD trade mark if it were in a position to justify same.  
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[5] However, it is noted that the title of the letter dated 28 October 2012 from Ron 

Wheeldon Attorneys mentions that the application is in terms of Section 160 of the Act 

but the actual application under form CTR 142 and the founding affidavit makes no 

mention of Section 160 of the Act in terms of which a determination is ordinarily made 

and motivated.  

  

[6] The Applicant has not made its application for a remedy in terms of Section 160 of the 

Act nor has it justified its application in respect of locus standi and interest in 

accordance with Section 160. This is a fundamental defect in the application.  

  

[7] In addition, this application ought to have been brought in terms of Regulation 153 (1) 

read with Regulation 153 (2)(b) of the Companies Regulations for a default order, as 

requested in terms of Section 160 of the Act to be issued against the Respondent. This 

has also not been done and the application on form CTR 145 requests an amendment 

of the Respondent’s company name by removal of Applicant’s trade mark SOUL 

FOOD (as a mere after thought) without providing any proper justification as to why 

this order should be granted. 

 

[8] Strangely, the CTR form 142 states that the use of the name is an infringement of the 

Applicant’s trade mark in terms of Section 34 of the Trade Marks Act.  Section 11(2) 

(a) (iii) refers to a well-known trade mark and does not in any way refer to an 

infringement of a trade mark. There is a distinct difference between the two which has 

been clearly misunderstood by the Applicant. This is another crucial defect in the 

application. 

 

[9] The supporting affidavit to the form CTR 145 is the affidavit with regard to the service 

of the documentation by the Sheriff on the Respondent’s registered address filed with 

the Tribunal on 10 October 2013 and cannot be used to supplement the facts or evidence 

in the original application under form CTR 142. 
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[10] It should be noted that the Applicant cannot use the Act and the Regulations to pursue 

its objection by stating one thing in the CTR form 142 and later supplementing the facts 

in the CTR form 145. The CTR 145 form is for the application of the default order and 

is not to be used for the introduction of new evidence or facts to support its case.  Herein 

lies a major misunderstanding of the applicable sections and regulations to the Act. It 

can also be seen that Form CTR 145 incorrectly refers to Section 153 under the section 

in the form: “in terms of ….” Section 153 does not apply to this application and refers 

to business rescue. 

 

PROCEDURE:  

  

[11] The Applicant contends that it became aware of the Respondent’s name on 7 August 

2012. Subsequently, the Applicant instructed its attorneys, Ron Wheeldon to issue a 

letter of demand (by registered post on 17 August 2012 on the registered address) 

against the Respondent informing the respondent of the Applicant’s trade mark rights 

and alleging that it constitutes an infringement of Section 34(1)(a)  and (b)  of the Trade 

Marks Act and in addition, claiming that the name contravenes Section 11 (2)(a)(iii) 

and demanding that the Respondent amend its name and provide proof thereof to the 

Applicant.  Since the Respondent has not responded after service as per the Sheriffs’ 

return on 26 April 2013, the Applicant claims it had no alternative but to proceed with 

the application for default. 

  

[12] In accordance with Regulation 142, the Applicant is obliged to serve a copy of the 

application and the affidavit on the respondent within 5 business days after filing it with 

the Tribunal. The Applicant served the application and supporting documentation on 

25 June 2013 with the Tribunal but initially served same on 26 April 2013 on the 

Respondent which was not in accordance with Regulation (Reg) 142. The Applicant 

has also not deemed it fit to apply for condonation on this issue nor to explain the reason 

for non-compliance. 
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[13] However, the Applicant states that the original matter was dismissed by the Tribunal 

due to lack of service. The Applicant’s application has been compounded by confusion 

in the filing of its papers and also with information scattered across the papers and has 

not had the courtesy of indexing and paginating its papers to assist its own case and to 

clarify the sequence of events. Much confusion reigns as regards the documentation of 

the Applicant as well as the relevant applicable sections of the Act.   

 

[14] Regulation 153 (2) (b) of the Regulations also states that the Tribunal may make an appropriate 

order, if it is satisfied that the notice or application was adequately served. Although service 

has been effected by the Sheriff (as is required by regulation 142 of the regulations in 

terms of the Companies Act (GNR 351 of 265 April 2011)), the Tribunal nevertheless has 

decided to examine the contents of the actual grounds of the Applicant’s case to ascertain 

whether it is in accordance with the relevant sections and regulations and whether the applicant 

has proved its case, despite default by the Respondent. 

 

BACKGROUND TO THE TRADE MARK:  

 

[15] The Applicant is the proprietor in South Africa of the following trade mark registration 

numbers 2001/05596; 2001/05597; 2001/05598;2001/0599; 2001/055600; 2001/05601 

being “SOUL FOOD” in class 29-32, 35, 43, dated 6 November 1991 in relation to 

“meat, fish, ….coffee, tea, agriculture…. Retail store service; beer, ale….restaurants, 

snack bars……..catering as evidenced from extracts from the Trade Mark Register as 

set out in Annexures GFC2-7.  

 

 

GROUNDS FOR OBJECTION:  

[16] The Applicant’s objection is based on the fact that the Respondent’s company name 

SISTER’S SOUL FOOD ENTERPRISES is contrary to section 11(2) (a) (iii) of the 

Companies Act as set out in the founding affidavit and that it is an infringement of its 

trade mark. 
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[17] In terms of Section 160 (2) an application in terms of Section 160 (1) may be made by 

an interested party for a determination as to whether the name, or the reservation, 

registration or use of the name or the transfer or any such reservation or registration of 

a name, satisfies the requirements of the Act in terms of Section 11. The Applicant has 

not only not mentioned Section 160 in its founding affidavit, nor has it addressed the 

issue of good cause in terms of Section 160 (2) (b).  

 Section 160 has been totally disregarded.  

 

APPLICABLE LAW:  

[18] Regulation 142 (3) provides, as far as it is relevant, as follows (my italics):   

  

“An application in terms of this regulation must—   

(a) indicate the basis of the application, stating the section of the Act or these 

regulations in terms of which the Application is made; and   

(b) depending on the context—   

(i) set out the Commission’s decision that is being appealed or 

reviewed;   

(ii) set out the decision of the Tribunal that the applicant seeks to 

have varied or rescinded;   

(iii) set out the regulation in respect of which the applicant seeks 

condonation; or   

(c) indicate the order sought; and   

(d) state the name and address of each person in respect of whom an  

order is sought.”   

 

[19]  Section 11 (2) of the Companies Act provides as follows, with the amendments by Act 

No. 3 of 2011 indicated with strike-through being deletions and underlining being 

insertions:   

  “(2)    The name of a company must—   
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(a) not be the same as, or confusingly similar to—   

(i) the name of another company, domesticated 

company, registered external company, close corporation 

or co-operative unless the company forms part of a group 

of companies using similar names;   

(ii) a name registered for the use of a person, other than 

the company itself or a person controlling the company, as 

a defensive name in terms of section 12(9), as a business 

name in terms of the Business Names Act, 1960 (Act No. 

27 of 1960) unless the registered user of that defensive 

name or business name has executed the necessary 

documents to transfer the registration in favour of the 

company;   

(iii) a registered trade mark belonging to a person other 

than the company, or a mark in respect of which an 

application has been filed in the Republic for 

registration as a trade mark or a well-known trade 

mark as contemplated in section 35 of the Trade Marks 

Act, 1993 (Act No. 194 of 1993), unless the registered 

owner of that mark has consented in writing to the use of 

the mark as the name of the company; or   

(iv) a mark, word or expression the use of which is 

restricted or protected in terms of the Merchandise Marks 

Act, 1941 (Act No. 17 of 1941), except to the extent 

permitted by or in terms of that Act;   

(b) not be confusingly similar to a name, trade mark, 

mark, word   or expression contemplated in paragraph (a) 

unless,—   
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(i) in the case of names referred to in paragraph 

(a)(i), each company bearing any such similar name 

is a member of the same group of companies;   

(ii) in the case of a company name similar to a 

defensive name or to a business name referred to in 

paragraph (a)(ii), the company, or a person who 

controls the company, is the registered owner of 

that defensive name or business name;   

(iii) in the case of a name similar to a trade mark 

or mark referred to in paragraph (a)(iii), the 

company is the registered owner of the business 

name, trade mark, or mark, or is authorised by the 

registered owner to use it; or   

(iv) in the case of a name similar to a mark, word 

or expression referred to in paragraph (a)(iv), the 

use of that mark, word or expression by the 

company is permitted by or in terms of the  

Merchandise Marks Act, 1941;   

(c) (b)  not falsely imply or suggest, or be such as 

would reasonably mislead a person to believe incorrectly, 

that the company—   

(i) is part of, or associated with, any other person or 

entity;   

(ii) is an organ of state or a court, or is operated, 

sponsored, supported or endorsed by the State or by 

any organ of state or a court;   

(iii) is owned, managed or conducted by a person or 

persons having any particular educational 

designation or who is a regulated person or entity;   
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(iv) is owned, operated, sponsored, supported or 

endorsed  by, or enjoys the patronage of, any—   

(aa) foreign state, head of state, head of 

government,  government  or 

administration or any department of such a 

government or administration; or   

(bb) international organisation; …”   

   

[20] For the reasons set out above and hereunder it is unnecessary to discuss the law 

applicable to section 11 (2) (a) (iii) which is applicable to the first ground.  

  

EVALUATION:   

  

[21] The Applicant has not submitted that it is well- known in the marketplace in South 

Africa  nor  has it contended or shown it that it has made extensive use of the SOUL 

FOOD trade marks in the course of trade in relation to its goods and services of 

interest.  There is no evidence of this provided to the Tribunal at all save to claim an 

infringement of the Trade Marks Act.  

[22] On the basis of its trade marks, the Applicant is of the view that the SOUL FOOD trade 

mark amounts to an infringement in terms of Section 34. However, if one examines 

Section 11 (2) (a) (iii) it is clear that it refers to a well- known trade mark as 

contemplated in Section 35 of the Trade Marks Act 1993, yet this has not been 

mentioned or justified in the founding affidavit in respect of applicable case law as well 

as by reference to Section 11(2) (a) (iii). The affidavit seems to refer unfortunately to 

a situation where the Respondent’s name is the same. No justification for this assertion 

has been made in the papers nor has any case law been mentioned to support the 

Applicant’s case. Hence the application also fails in this respect. 
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[23] Regulation 142 (3) (a) requires that the application must “…indicate the basis of the 

application (my emphasis), stating the section of the Act or these regulations in terms 

of which the Application is made.”  Regulation 142 (3) clearly states that the section of 

the Companies Act on which the application is made, must be indicated and this has not 

been done. This is clearly a peremptory provision and the Companies Tribunal cannot 

mero motu condone noncompliance and the principles of substantial compliance as set 

out in section 6 (9) and (10) do not apply.  Even though the Applicant claims that the 

Respondent’s name is contrary to Section 11(2) (a) (iii) of the Act, it fails to justify its 

claim by providing proper reasoning and quoting case law in support of its contention. 

Mere statements cannot assist the Applicant in proving its case. 

 

[24] In terms of section 160 (3) (b) (ii) of the Companies Act, the Companies Tribunal can 

make an administrative order directing a company to change its name if it is found that 

the name does not satisfy the requirements of the Companies Act. The company can 

also be ordered to file an amended Memorandum of Incorporation within a period 

determined by the Companies Tribunal.   

 However, it is clear for the reasons set out above that the Applicant’s case is defective 

with regard to not only procedure but has also not justified its case in respect of 

evidence, the Act, the Regulations nor supporting High Court cases.  

 

[25]    It is important to point out that unlike section 35 of the Trade Marks Act (which is 

descriptive of a well-known trade mark and does not raise a separate cause of action in 

terms of the Act) that has been incorporated by reference to section 11 of the Act, section 

34(1) (a), (b) or (c) of the Trade Marks Act has not been incorporated by reference into 

the Act and does not constitute a part of the Act. An allegation of an infringement of a 

registered trade mark in terms of section 34(1) of the Trade Marks Act, therefore, 

constitutes a separate cause of action. 
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[26] Section 34(3) of the Trade Marks Act provides further that where a trade mark registered 

in terms of the Trade Marks Act has been infringed, any High Court having jurisdiction 

may grant the proprietor relief. The Tribunal, accordingly, does not have the jurisdiction 

to make a finding that there has been an infringement of a registered trade mark in terms 

of section 34(1)(c) of the Trade Marks Act. 

 

[27]     In passing it can also be mentioned that if the Applicant had justified that its trade mark 

of “SOUL FOOD” was well –known within the context of Section 35 of the Trade 

Marks Act it may have deserved protection within the context of Section 11 (2) of the 

Act provided that there was evidence supporting that issue.   

   

 

FINDINGS AND ORDER:  

 

[28] For the numerous reasons set out above in regard to the defects in the Application on 

procedure, content and Law, the application for an order in terms of sections 11 and 

160 of the Companies Act is dismissed. 

  

[29] There is no order of costs in relation to this application.  

  

  

K Tootla (electronically signed)  

______________________________  

TOOTLA KHATIJA   

Member of the Companies Tribunal  

Date: 1 June 2014  


