
COMPANIES TRIBUNAL 

REPUBLIC OF SOUTH AFRICA 

                                                                                                           Case: CT012AUG2014 

 In the  matter between;   

                                                                         

TRINERGY BRAND CONNECTORS (PTY) LTD                                             Applicant 

Registration 2001/010503/07                                                                                   

 

AND 

OPENFIELD MARKETING (PTY) LTD                                                    1st  Respondent 

Registration 2011/119732/07 

 

COMMISSIONER OF THE COMPANIES  AND 

 INTELLECTUAL PROPERTY COMMISSION                                       2nd Respondent 

_________________________________________________________________________ 

DECISION (Reasons and Order) 

_________________________________________________________________________ 

 

Presiding Member of the  Tribunal:    Lucia Glass   

           

               Introduction 

1) This is an application for an order directing the 2nd Respondent to approve the 

name OPENFIELD MARKETING JOHANNESBURG PTY LTD.  The Applicant has 

purchased a majority shareholding in Openfield Marketing and wishes to have a 

footprint in Johannesburg under the 'Openfield' name.  

 

2) The 2nd Respondent has issued a notice (COR9.5)  in terms of Regulation 9,10 

and 11 of the Companies Regulations 2011, refusing the Name Reservation 

OPENFIELD MARKETING JOHANNESBURG PTY LTD, the reason given is that a 

Comparative name exists, and that the geographical word used in the name is not 



descriptive enough. The 2nd respondent requests the applicant to qualify the name 

further with words describing the principal business. 

 

Preliminary Issues  and Background. 

3) The Deponent to the Applicant's papers is Heloise Ceronio,  who states that she is 

currently employed by the Applicant as the Chief Operating Officer and is 

authorised to act on behalf of the applicant. A  Resolution passed by the directors 

of the Applicant, authorises Heloise Ceronio  in her capacity as director of the 

applicant to depose to the affidavit in support of the Application.  The Resolution is 

attached to her affidavit.  

 

4) She avers that the Applicant purchased 51% (fifty one percent) of the issued share 

capital of  Openfield Marketing (Pty) Ltd Registration 2011/125581/07 on 1st June 

2014 and that the applicant wishes to  change its name to align it to its new 

corporate strategy and has resolved to change its name to OPENFIELD 

MARKETING JOHANNESBURG PTY LTD. 

  

5) The directors of Openfield Marketing (Pty) Ltd registration 2011/125581/07, Marc 

Tudhope and Debra Barnes obviously have no objection thereto and a letter from 

them giving full consent to the change of its name  to incorporate the word  

'Openfield'  is attached to the application.   

 

 

APPLICABLE  LAW  

Section 11  (2) (a) and (b) of the Act 

6) This section is primarily about protection against infringement of  a registered company 

name or trademark, and reads as follows:  

" Sec 11 (2) The name of a company must— 

(a) not be the same as, or confusingly similar to— 

(i) the name of another company, registered external company, close corporation or co-
operative unless the company forms part of a group of companies using similar names; 

(ii) a name registered for the use of a person as a business name in terms of 

the Business Names Act, 1960 (Act No. 27 of 1960); 
(iii) a registered trade mark belonging to a person other than the company, or 
a mark in respect of which an application has been filed in the Republic 



for registration as a trade mark or a well-known trade mark as 
contemplated in section 35 of the Trade Marks Act, 1993 (Act No. 194 of 
1993); or 
(iv) a mark, word or expression the use of which is restricted or protected in 
terms of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), except 
to the extent permitted by or in terms of that Act; 
 
(b) not falsely imply or suggest, or be such as would reasonably mislead a person to believe 
incorrectly, that the company— 
(i) is part of, or associated with, any other person or entity; 
(ii) is an organ of state or a court, or is operated, sponsored, supported or 
endorsed by the State or by any organ of state or a court; 
(iii) is owned, managed or conducted by a person or persons having any 
particular educational designation or who is a regulated person or entity; 
(iv) is owned, operated, sponsored, supported or endorsed by, or enjoys the 
patronage of, any— 
(aa) foreign state, head of state, head of government, government or 
administration or any department of such a government or 
administration; or (bb) international organisation;"  
 
 

7)  The Applicant  seeks remedies in terms of Section 160 which reads as follows:   

"Part B 
Rights to seek specific remedies 
Disputes concerning reservation or registration of company names. 
 
Section 160.   (1) A person to whom a notice is delivered 
 in terms of   section 12(3) 
 or section14(3) 
 or any other person with an interest in the name of a company, 
 may apply to the Companies Tribunal in the prescribed manner and form for a determination 
whether the  name satisfies the requirements of section 11. 
 
(2) An application in terms of subsection (1) may be made— 
(a) within three months after the date of a notice contemplated in subsection (1), 
if the applicant received such a notice; or 
(b) on good cause shown at any time after the date of the reservation or 
registration of the name that is the subject of the application, in any other case. 
 
(3) After considering an application made in terms of subsection (1),  
and any submissions by the applicant and any other person with an interest in the name or 
proposed name that is the subject of the application, the Companies Tribunal— 
 
(a) must make a determination whether that name satisfies the requirements of 
section 11; and 
 
(b) may make an administrative order directing— 
(i) the Commission to— 
(aa) reserve a contested name for the applicant in terms of section 12; 
(bb) register the contested name, or  
amended name as the name of a company; or 
(cc) cancel a reservation granted in terms of section 12, if the reserved 
name has not been used by the person entitled to it; or 
 



(ii) a company to choose a new name, and to file a notice of an amendment 
to its Memorandum of Incorporation, within a period and on any 
conditions that the Tribunal considers just, equitable and expedient in the 
circumstances,  including a condition exempting the company from the 
requirement to pay the prescribed fee for filing the notice of amendment 
contemplated in this paragraph." 
 

 

Evaluation 

8) The fact that the  comparative names (already registered)  are linked to the applicant, and 

are 'horses of the same stable'  and the fact that a letter  signed by the directors of  

Openfield Marketing Pty Ltd giving their full consent to  the Applicant to change its  name to  

incorporate OPENFIELD in its name, gives rise to a situation where there is a need for the 

names to be similar or identical. (emphasis added) 

  

Findings   

 

9)  It is my view that the respondent, was not aware that the  Applicant purchased 51% (fifty 

one percent) of the issued share capital of Openfield Marketing (Pty) Ltd Registration 

2011/125581/07 on 1st June 2014 and that the applicant wishes to  change its name to align 

it to its new corporate strategy and has resolved to change its name to OPENFIELD 

MARKETING JOHANNESBURG PTY LTD.  

 

10)  Thus there is no false implication or suggestion that would reasonably mislead a person 

to believe  incorrectly, that the company  is part of, or associated with, any other person or 

entity because they are the same entity.   

 

ORDER 

 I proceed to make an administrative  order in the following terms; 

The  Respondent is directed to approve the application for the name reservation of 

OPENFIELD MARKETING JOHANNESBURG (PTY) LTD.  

 

 

 

________________________________ 

LUCIA GLASS   

(MEMBER OF COMPANIES TRIBUNAL OF SOUTH AFRICA) 

 Dated this  22.11.2014 


