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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA  

 

("THE TRIBUNAL") 

 

CASE NUMBER: CT006MAR2017 

 

In the matter between: 

 

DUDUZILE CYNTHIA MYENI      APPLICANT 

 

and 

 

COMPANIES AND INTELLECTUAL  

PROPERTY COMMISSION      RESPONDENT 

 

Review of CIPC Notice in terms of Section 172(1) of the Companies Act 

No 71 of 2008  

Coram: K Manamela, B Zulu & PJ Veldhuizen 

Hearing: 19 June 2017 

Order delivered: 29 June 2017 

 

 

DECISION (ORDER AND REASONS) 
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1. THE APPLICANT  

1.1. The Applicant is DUDUZILE CYNTHIA MYENI (“the Applicant”), an 

adult businesswoman and director of companies.  

1.2. The Applicant is a director and the chairperson of the board of 

South African Airways SOC Limited (“SAA”) of Airways Park, No 32 

Jones Road, Kempton Park, Johannesburg. 

2. THE RESPONDENT 

2.1. The Respondent is the COMPANIES AND INTELLECTUAL 

PROPERTY COMMISSION (the “Respondent”), established in 

terms of section 185(1) of the Companies Act No 71 of 2008 (the 

“Act”). 

2.2. The objectives and functions of the Respondent are contained in 

Chapter 8 of the Act and they include inter alia: 

2.2.1. The promotion of compliance with the Act1; 

2.2.2. The efficient, effective and widest possible 

enforcement of the Act2; 

2.2.3. Monitoring proper compliance with the Act3; 

2.2.4. Issuing and enforcing compliance notices.4 

3. BACKGROUND 

                                                        
1
 Section 186(1)(d) 

2
 Section 186(1)(e) 

3
 Section 187(2)(b) 

4
 Section 187(2)(g) 
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3.1. This matter has its genesis in a substantial contract concluded by a 

major state entity, SAA, for the acquisition of a fleet of 20 Airbus 

aircraft, a matter of critical commercial significance to the national 

carrier5. 

3.2. On 30 May 2013 the Applicant addressed correspondence to then 

Minister of Public Enterprises (the “Minister”), SAA’s then 

shareholder representative, wherein the Minister was advised as 

follows: 

 “We are pleased to advise that the Board has approved the funding on the 

 first ten aircraft and that SAA is on track to fund and receive the first 

 deliveries on time. The process on the funding of the second ten aircraft 

 will commence immediately after the conclusion of the funding of the first 

 ten aircraft, and we shall endeavour, to the best of our ability, to secure 

 local funding for the second tranche.”
6
 

3.3. On 20 June 2013 the Applicant addressed further correspondence 

to the Minister wherein she stated: 

 "We would like to update the Minister on the award of the sale-and-

 leaseback of aircraft to Pembroke Capital. Whilst reference is made to ten 

 (10) aircraft in the previous correspondence, the Board has subsequently 

 resolved to transact on two (2) aircraft with Pembroke to allow SAA to 

 further explore engaging local financiers, such as the Development Bank 

 of Southern Africa, Public Investment Corporation, Sharia Bank and 

 others"
7
. 

3.4. On 11 July 2013 the Applicant addressed further correspondence 

to the Minister indicating that the board of directors of SAA had 

reconsidered the matter and had further resolved to revert to 

securing ten (10) aircraft. The relevant portion of the 

correspondence represents: 
                                                        
5
 Respondent’s Heads of Argument paragraph 1 

6
 Respondent’s Heads of Argument paragraph 4 and Record page 206-207 

7
 Respondent’s Heads of Argument paragraph 6.1 and Record page 229 
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 "Subsequent to the submission of the Application [referred to in paragraph 

 4 above], a letter dated 20 June 2013 was written to the Minister 

 requesting that an approval for 2 (two) aircraft instead of 10 (ten) be 

 granted by the Minister. The subsequent request has been reconsidered 

 and SAA has decided to revert to 10 (ten) aircraft as stated in its 

 Application dated 30 May 2013”
8
. 

3.5. It may be opportune to point out that the Respondent alleges that 

the communications to the Minister of 20 June 2013 and 11 July 

2013 were fundamentally misleading as  there were no subsequent 

resolutions as indicated in the communications to the Minister and 

only the board resolution of 27 May 2013 as alluded to in the 

correspondence of 30 May 2013, ever existed.  

3.6. The Respondent, purporting to do so in terms of section 171 of the 

Act, issued a Compliance Notice on 28 November 2016 to the 

Applicant requiring her to: 

 “(1) Within 30 days of the date of this Compliance Notice to formally advise 

 the current Board of Directors of SAA that the CIPC has concluded that 

 you failed to comply with Sections 73 (7) and 73 (8) of the Act and acted in 

 a manner materially inconsistent with the duties of a director thus 

 breaching  Section 76 (3) of the Act, when as a director and the 

 Chairperson of the Board of SAA you, on 20 June 2013 represented to the 

 Shareholder Representative of SAA that the Board had resolved to secure 

 only 2 aircraft by means of the funding arrangements with Pembroke, 

 when in fact the Board had resolved to secure 10 aircraft.” 

 “(2) Within 10 business days of formally advising the Board of Directors of 

 SAA as per 1 above, formally advise the Minister of Finance, that the CIPC 

 has concluded that you failed to comply with Sections 73 (7) and 73 (8) of 

 the Act and acted in a manner materially inconsistent with the duties of a 

 director thus breaching Section 76 (3) of the Act, when as a director and 

 the Chairperson of the Board of SAA you, on 20 June 2013 represented to 

 the Shareholder Representative of SAA that the Board had resolved to 

 secure only 2 aircraft by means of the funding arrangements with 

 Pembroke, when in fact the Board had resolved to secure 10 aircraft.” 

                                                        
8
 Respondent’s Heads of Argument paragraph  6.2 and Record page 230 -232 
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 (3) Provide written confirmation to the CIPC by no later than 31 January 

 2017 that you have formally advised the current board of Directors of SAA 

 and the Minister of Finance of 1 and 2 above.” 

3.7. The Applicant, while denying any wrongdoing, advised the 

Respondent on 12 January 2017 that she had complied with the 

Compliance Notice under protest and requested the Respondent to 

issue a Compliance Certificate. The Respondent issued a 

Compliance Certificate on 25 January 2017. 

3.8. The Applicant filed this application on 16 March 2017. 

4. THE APPLICATION 

4.1. This is an application in terms of section 172(1) of the Act to review 

the Compliance Notice issued by the Respondent and to: 

4.1.1. Condone the late filing of the application; 

4.1.2. Cancel the aforementioned Compliance Notice in 

terms of section 172(2); 

4.1.3. Cancel the finding of a contravention of the Act; and 

4.1.4. Have the Respondent pay the costs of the 

application. 

4.2. The Respondent opposes the application for the review, however 

on the day of the hearing withdrew its opposition to the application 

for condonation, which was granted along with the admission of 

certain supplementary affidavits. 

5. THE LAW 
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It is appropriate in the circumstances to quote the relevant sections of 

the Act: 

Section 171 

(1) Subject to subsection (3), the Commission or the Executive Director of the Panel, 

may issue a compliance notice in the prescribed form to any person whom the 

Commission Executive Director, as the case may be, unreasonable grounds believes 

– 

 (a) has contravened this Act; or 

(b) assented to, was implicated in, or directly or indirectly benefited from, a 

contravention of this Act, 

unless the alleged contravention could otherwise be addressed in terms of this Act by 

an application to court or to the Companies Tribunal. 

(2) A compliance notice may require the person to whom it is addressed to – 

 (a) cease, correct or reverse any action in contravention of this Act; 

 (b) take any action required by this Act; 

 (c) restore assets or their value to a company or any other person; 

 (d) provide a community service, in the case of a notice issued by the 

Commission; or 

 (e) take any other steps reasonably related to the contravention and 

designed to rectify its effect. 

(3) … 

(4) A compliance notice contemplated in subsection (1) must set out – 

 (a) the person or association to whom the notice applies; 

 (b) the provision of this Act that has been contravened; 

 (c) details of the nature and extent of the non-compliance; 

 (d) any steps that are required to be taken and the period within which the 

steps must be taken; and 
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 (e) any penalty that may be imposed in terms of this Act if their steps are 

not taken. 

(5) A compliance notice issued in terms of this section, or any part of it, remains in 

force until – 

 (a) it is set aside by – 

(i) the Companies tribunal, or a court upon a review of the notice, in 

the case of a notice issued by the Commission; or 

(ii) … 

(b) the Commission, or Executive Director, as the case may be, issues a 

compliance certificate contemplated in subsection (6). 

(6) If the requirements of a compliance notice issued in terms of subsection (1) have 

been satisfied, the Commission or the Executive Director, as the case may be, 

must issue a compliance certificate. 

(7) … 

 

Section 172 

(1) Any person issued with a compliance notice in terms of this Act may apply to the 

Companies Tribunal in the case of a notice issued by the Commission, or to the 

Takeover Special Committee in the case of a notice issued by the Executive Director, 

or to a court in either case, to review the notice within – 

 (a) 15 business days after receiving that notice; or 

 (b) such a longer period as may be allowed on good cause shown. 

(2) After considering any representations by the applicant and any other relevant 

information, the Companies Tribunal, the Takeover Special Committee, or a court 

may confirm, modify or cancel all or part of a compliance notice. 

(3) If the Companies Tribunal, the Takeover Special Committee or a court confirms or 

modifies or part of a notice, the applicant must comply with that notice is confirmed or 

modified, within the time period specified in it, subject to subsection (4). 

(4) A decision by the Companies Tribunal or the Takeover Special Committee in 

terms of this section is binding, subject to any right of review by, or appeal to, a court. 
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6. QUESTIONS RAISED BY THE TRIBUNAL 

The Tribunal posed three questions to the parties before the hearing, in 

an attempt to direct the arguments to the material issues, namely: 

(a) Whether the effect of the relief sought is not moot, in that a 

 Compliance Certificate has already been issued ? 

(b) Whether the issue of the Compliance Certificate, which was 

granted before the application was made to the Tribunal, 

affects the Tribunal's jurisdiction to grant the relief sought  ? 

(c) Whether the request by the media to attend the hearing is in 

the public interest and whether such interest outweighs any 

claim to confidentiality ? 

7. As it turned out, neither party objected to media coverage of the 

proceedings and therefore it was unnecessary to deal with the question 

relating to the media.  

8. Both parties accepted that should the Tribunal rule that it lacked 

authority to entertain the review application, it would be the end of the 

matter in this forum.  

9. In the circumstances it is instructive to have regard to the Supreme 

Court of Appeal matter of Senwes v Competition Commission
9
 where 

Brand JA at paragraph 51 states: 

 "…the starting point of an enquiry into the scope of the Tribunal's authority, 

 is that we are dealing with a creature of the Act. It has no inherent powers. 

 In accordance with the constitutional principle of legality, it has to act within 

 the powers conferred upon it by the Act.” 

                                                        
9
 Senwes v Competitions Commission (118/2010) [2011] ZASCA 99 (1 June 2011) 
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10. In fact, it is further instructive to have regard to the Constitutional Court 

matter of Fedsure Life Assurance Ltd and Others v Greater 

Johannesburg Transitional Metropolitan Council and Others 10  where 

Goldstone J at paragraph 58 states: 

  "it seems central to the conception of our constitutional order that the 

 Legislature and Executive in every sphere are constrained by the principle 

 that they may exercise no power and perform no function beyond that 

 conferred upon them by law.” 

11. THE TRIBUNAL'S POWERS 

11.1. The Tribunal is a creature of statute and derives its powers 

from the Act. Specifically, section 195 (1)(a) provides that the 

Tribunal may – 

 “(a) adjudicate in relation to any application that may be made to it in terms 

 of this Act, and make any order provided for in this Act in respect of such 

 an application." 

11.2. A Compliance Notice issued in terms of section 171 of the Act 

remains in force until: 

11.2.1. it is set aside by the Companies Tribunal or a 

court11; or 

11.2.2. the Commission issues a Compliance Certificate12. 

12. EVALUATION OF THE FACTS 

                                                        
10

 Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council and Others 
1999 (1) SA 374 (CC) 
11

 Section 171(5)(a)(i) of the Act 
12

 Section 171 (5) (b) of the Act 
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12.1. The Respondent issued the Compliance Notice to the 

Applicant on 28 November 2016. 

12.2. The Applicant complied with the Compliance Notice and, 

under protest, requested the Respondent to issue a 

Compliance Certificate, which it did on 25 January 2017. 

12.3. The Tribunal derives its powers from the Act13 which provides 

that it may inter alia review a Compliance Notice issued by the 

Respondent. 

12.4. A Compliance Notice remains in force until a Compliance 

Certificate is issued. Therefore, once a Compliance Certificate 

is issued, the jurisdiction of the Tribunal is ousted.14 

12.5. The Tribunal has no power to review and set aside a 

Compliance Certificate and any attempt to do so would be 

ultra vires its powers derived from the Act. This is so, despite 

the nature of the circumstances under which the Compliance 

Certificate was issued (including, when the Compliance 

Certificate was issued “under protest” or where there are 

grounds to impugn the preceding Compliance Notice), 

13. DECISION 

The application for the review of the Compliance Certificate is 

dismissed, with costs. 

 

_______________ 

PJ VELDHUIZEN (with whom K MANAMELA and B ZULU concur) 

MEMBERS OF THE COMPANIES TRIBUNAL PANEL 

PRETORIA 

                                                        
13 Senwes v Competitions Commission at paragraph 51; Fedsure Life Assurance Ltd and Others v Greater 

Johannesburg Transitional Metropolitan Council at paragraph 58. 
14

 The dicta in paragraphs 36 and 40 of the unreported decision of the National Consumer Tribunal in the matter of 
Moneyline Financial Services v National Credit Regulator under case number: NCT/18874/2014/56(1) (P) dated 03 
February 2014 is respectfully deviated from.  


