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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA, 

PRETORIA 

(“The Tribunal”      CASE NO:   CTR 012/08/2013  

 

WIERDAGLEN ESTATE HOMEOWNERS ASSOCIATION   APPLICANT 

Coram K. Tootla 

Decision delivered on 15 July 2014 

______________________________________________________________________________ 

REQUEST FOR REASONS IN TERMS OF THE COMPANIES 

ACT 71 OF 2008 (THE ACT) 

______________________________________________________________________________ 

 

[1]  F J T Bezuidenhout, Chairman of the Board for the Applicant lodged a written request for 

further reasons dated 24 th June 2014 in terms of Section 193 (5) of the Act to the decision 

of Ms. K. Tootla which was delivered on 17 January 2014. 

 

 

[2] At the outset, let it be noted that the request by the Applicant (without any Board resolution) 

is in fact incorrectly submitted in terms of Section 193(5) of the Act. The relevant section 

of the Act under which written reasons are usually requested ought to be made in terms of 

Section 195 (5). 

 

[3]  It can also be noted that written reasons have been provided in the aforementioned decision. 

However, the Applicant is of the view that it is entitled to further reasons in respect of the 

period of time for which the exemption was granted and/or for a period of three or five 

years. 
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[4] It is indeed correct that the application specifically included an application for such relief 

for a maximum period of five years. The Applicant concedes that five years is the 

maximum period for which such relief can be granted, but is not necessarily granted as the 

Tribunal has a discretion. However, at the same time the Applicant requests reasons why 

the application was granted for a period of two years only.  

 

[5] The relevant section of the Act is Section 72 (6) which reads as follows:- 

“An exemption granted in terms of subsection (5) is valid for five years, or such shorter 

period as the Tribunal may determine (my underlining) at the time of granting the 

exemption, unless set aside by the Tribunal in terms of subsection (7). 

  

From a reading of section 72(5) and Section 72 (6) together with Reg. 43(2) (b) it is clear 

that the Tribunal has a discretion (not that it is obliged to) to exempt a company from 

appointing a Social and Ethics Committee. 

 

[6] It is also clear that nowhere in Section 72 is it stated that the Tribunal is obliged (my 

emphasis) to grant an exemption for the maximum period of five years. The words “ may 

determine” clarify that it is within the discretion of the Tribunal and since there is a 

discretion that suffices as a reason and hence no further reasons need be provided as to why 

the exemption application has not been granted for three, four or five years.  

 

[7] However, in order to assist the Applicant it is stated that the application has not provided 

sufficient objective evidence in its original application to justify an exemption for a 

maximum period of five years, nor has it provided its MOI or its audited financial 

statements to assist the Tribunal in its decision.  
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[8] The Tribunal is here to adjudicate and determine issues which serve the public interest and 

not the private interest of the Applicant, which it submits it has judiciously exercised. On 

the other hand, the Applicant’s responsibility is to ensure that when it motivates an 

application for exemption it does so with full and precise information which amounts to 

objective evidence to justify its application for the Tribunal to interpret the Law as set out 

in Section 72 (5) and in Regulation 43 (5) at the relevant moment in time. 

 

[9] It seems that the Applicant is doubtful and somewhat confused as to whether its application 

for exemption was granted for a period for two years. The Tribunal clarifies that the 

exemption application was indeed granted for two years from the date of the order on 

condition that the resolution of the Board of Directors (authorizing the exemption 

application) is submitted to the Tribunal by not later than 15 February 2014. 

 

[10]  In conclusion, and by the grant of a two year period, the Applicant has not suffered any 

prejudice. Hence, with due respect the reasons of the Tribunal are indeed complete and by 

virtue of its discretion (the wording on Section 72 (5) states “may determine”) it is entitled 

to grant an exemption for a period of five years or a shorter period, which it has done. 

 

k. tootla (electronicall signed) 

____________________________ 

KHATIJA TOOTLA   

Member of the Companies Tribunal 

15 July 2014 


