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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

(“The Tribunal”) 

       CASE NO: CTR 009/06/2013 

In an Application in terms of Section 160 of the 

Companies Act 71 of 2008 (“the Act”) for a 

determination that the name of the First Respondent 

does not satisfy the requirements of Section 11 of the 

Act. 

In the matter between: 

SONY COMPUTER ENTERTAINMENT EUROPE LIMITED     APPLICANT 

AND 

 

TH AND JH PLAYSTATIONWORLD TRADING CC          FIRST RESPONDENT 

CIPC (COMMISSIONER OF COMPANIES AND 

INTELLECTUAL PROPERTY REGISTRATION  

OFFICE              SECOND RESPONDENT 

Coram K Tootla 

Decision delivered 15 February 2014 

 

DEFAULT ORDER- IN TERMS OF REGULATION 153 OF THE COMPANIES 

REGULATIONS 2011 (“THE REGS”) AND IN RESPECT OF AN APPLICATION IN 

TERMS OF SECTION 160 OF THE COMPANIES ACT 71 OF 2008 AS AMENDED 

(“THE ACT”). 

___________________________________________________________________________ 
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1. 

APPLICANT: 

The Applicant is SONY COMPUTER ENTERTAINMENT EUROPE LIMITED (SCEE), a 

company duly incorporated and registered in accordance with the Laws of England and Wales and 

carrying on business at 10 Great Marlborough Street, London, W1F 7LP, United Kingdom. 

 

2. 

RESPONDENT: 

 

2.1  The FIRST RESPONDENT, is registered in terms of the Close Corporations Act 69 of 

1984 under the registration number 2011/074732/23, registered on 17 May 2011, carrying 

on business as “a close corporation”, in terms of the laws of the Republic of South Africa 

and having its registered business office at 411 Mlambo Street, Mavimbela Section, 

Katlehong. 1432.  

 

2.2      The Second Respondent is CIPC and is the commission that made the decision to register 

the name of the Second Respondent. 

      

3. 

BACKGROUND: 

3.1 The Applicant is the proprietor in South Africa of the following PlayStation Trade Marks, 

as enumerated in para 4, page 5 of the founding affidavit of Hogarth Andall, a director of 

the Intellectual Property and Technology of the Applicant company,  
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for the trademark PLAYSTATION OFFICIAL MAGAZINE in Class 16 (in respect of 

books, printed matter; magazines, newspapers; periodicals; stationery; office requisites 

under TM No. 2000/15945 and under TM No. 2000/15946; for the trademark 

PLAYSTATION in class 9 (in respect of bank cards, credit cards…..software for 

use…..and electronic funds transfer services and financial services etc.) under TM No. 

2008/13846 and the trademark PLAYSTATION in class 36 under TM No. 2008/13847. 

 

3.2 The First Respondent’s name was registered after the coming into operation of the Act on 

17 May 2011 and after the registration of the trademarks of the Applicant which have been 

in existence since the 1990s, but which were subsequently registered in the years 2000 and 

2006. 

  

3.3 The Applicant states that it is the owner of the trade mark “PLAYSTATIONWORLD”, as 

early as 2000 but the Group’s development of the PlayStation took place early in the 1990s, 

and was released in Japan in 1994 and in the West in 1995.  The Applicant also claims 

common law rights in the word “PlayStation” due to the “wide spread and extensive use” 

thereof for more than 20 years.  

 

3.4 The contention is that the name “TH and JH PLAYSTATIONWORLD TRADING CC” 

incorporates a name which is confusingly and/or deceptively similar to its PlayStation trade 

mark and incorporates the identifying element of this trade mark.  It is also contended that 

the words “TH and JH, WORLD, TRADING” do not in any way distinguish the First 

Respondent’s name from that of the Applicant. As such it is implying that there is a 

likelihood of the public being deceived and/or confused between the two entities.  
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3.5 The Respondent’s principal business is that of “general PlayStation and related activities”.  

The Applicant claims that this clearly shows that it is involved in, alternatively proposes to 

become involved in trading activities relating to the Applicant’s long standing business 

interest with regard to the PlayStation Trade Mark; and that the first Respondent may easily 

be confused with the Applicant, for example, to be a distributor or licensee of the Applicant 

when that is in fact not so.  

 

3.6 In addition it is submitted that through its extensive sales, huge sums of money being 

expended on advertising; the profits declared throughout the world; and also since it is the 

most successful video game console of all time, selling over 150 million units throughout 

the world as at 2011, the First Respondent would take unfair advantage of or, be detrimental 

to the distinctive character of the Applicant’s well known PlayStation Trade Mark.  It is 

therefore contended that the name of the First Respondent offends against sections 11(2) 

(b) and (c) (i) of the Companies Act.  

  

3.7 An order is sought for the Respondent to change the name to that which does not 

incorporate and/or is not confusingly and/or deceptively similar to the PlayStation Trade 

mark.  

 

4. 

PROCEDURE: 

 

4.1 This application has also been brought in terms of Regulation 153 (1) on Notice of Motion 

on a CTR 145 form for a default order in terms of regulation 153(2), as requested in terms 

of Section 160 of the Act to be issued against the First Respondent.  
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4.2 The Applicant has quoted the correct wording of Section 11(2)(b) and Section 11(2)(c)(i) 

of the Act in detail in the founding affidavit but has committed an error by stating it is 

Section 11(2) (a) and (b) on page 16. The Applicant also requests an order of costs in its 

favour in terms of Reg.156.  

 

4.3 The record reflects that the application was served on the Respondent on 24 June 2013, as 

per the Sheriff’s return of service as set out in Annexure ‘DT01” on an employee and above 

the age of 16 years of age and in control of the principal place of business in terms of Rule 

9(3) (a). It is therefore in accordance with what is required by regulation 142 of the 

regulations in terms of the Companies Act (GNR 351 of 265 April 2011) (“Companies 

Regulations”).   

 

4.4 In accordance with Regulation 142, the Applicant is obliged to serve a copy of the 

application and the affidavit on the respondent within 5 business days after filing it with 

the Tribunal and this was done by filing of the papers on 18 June 2013. As a result of the 

fact that no opposing papers or answering papers have been filed by the Respondent to 

date, the Applicant has now brought an application for a default order in the form of a 

Notice of Motion as per the Regulations.  

  

4.5 In terms of Regulation 153 (1) of the Companies Regulations, if a person served with an 

initiating document has not filed a response within twenty days, the initiating party may 

apply to have the order, as applied for issued against that person (including a juristic 

person) by the Tribunal.   

 

Finally, Regulation 153 (2) (b) of the Regulations also states that the Tribunal may make 

an appropriate order, if it is satisfied that the notice or application was adequately served 

(my emphasis).  
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4.6 The Respondent has been provided with the opportunity to oppose the initial application 

under CTR form 142 (which it has chosen to ignore) and to show cause why the application 

should not be granted. Neither has it responded to a correspondence from the Applicant’s 

attorneys. In accordance with Section 180 of the Act titled “Adjudication hearings before 

Tribunal” provides in subsection (1) – The Companies Tribunal – 

 (a)    must conduct its proceedings contemplated in this Act expeditiously   

                                and in accordance with the principles of natural justice; and 

 (b)   may conduct those proceedings informally. 

 In the circumstances, the Tribunal is of the view that the application for a default order by 

the Applicant in asserting its rights must be dealt with expeditiously and in accordance 

with the principles of natural justice.  

 

5. 

THE CLOSE CORPORATIONS ACT AND THE COMPANIES ACT 

 

5.1  A close corporation does not fall within the definition of a “company” in section 1 of the 

Companies Act and a close corporation also does not have a Memorandum of 

Incorporation.   However, Section 19 of the Close Corporations Act provides that Part A 

of Chapter 2 of the Companies Act will apply, with the necessary changes, to a close 

corporation name. 

   

5.2  Section 160 of the Companies Act, on which the powers of the Companies Tribunal is 

founded, however falls within Part B of Chapter 7 and is therefore not incorporated through 

section 19 of the Close Corporations Act. However, the remedies and enforcement in 

section 160 apply as provided for in section 20 of the Close Corporations Act.  This section 

is therefore essential to the Applicant’s case, although it has not been mentioned in the 

affidavits. 
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5.3 The Applicant has also shown it has an interest in this name of the Respondent for the 

purpose of Section 160 of the Act in this matter by virtue of its trade mark being registered 

and being well-known as stated in the founding affidavit. Accordingly, the Tribunals has 

to determine whether the two grounds for objection have in fact been justified by the 

Applicant.  

 

6. 

EVALUATION: 

  

6.1 Section 11 (2) (b) provides that “the name of a company must not be confusingly similar 

to a name, trade mark, mark, word or expression contemplated in paragraph (a).” 

 “Similar” as in section 11 (2) (b) would be “having a marked resemblance or likeness” and 

that the offending mark (or name) should immediately bring to mind the well-known trade 

mark or other name (Refer Bata Ltd v Face Fashions CC 2001 (1) SA 844 (SCA)). Mere 

similarity is also not sufficient, it must be confusingly so. As to the requirement for 

confusingly similar, the test, as in the case of passing-off, should be: “…a reasonable 

likelihood that ordinary members of the public, or a substantial section thereof, may be 

confused or deceived into believing that the goods or merchandise of the former are the 

goods or merchandise of the latter or are connected therewith.  

  

 Whether there is such a reasonable likelihood of confusion or deception is a question of fact 

to be determined in the light of the particular circumstances of the case.” (Refer Adidas AG 

& another v Pepkor Retail Limited (187/12) [2013] ZASCA 3 (28 February 2013) para 28; 

Capital Estate and General Agencies (Pty) Ltd and Others v Holiday Inns Inc. and Others 

1977 (2) SA 916 (A) at 929).   
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6.2 Section 11 (2) (b) refers to confusion in respect of a company name.  Applying this to the 

instant matter the question as to what is “confusingly similar” arises. It must be as alike in 

a manner that will confuse the reasonable person, that is, the “ordinary reasonable careful 

man, and not the very careful man nor the very careless man” (Link Estates (Pty) Ltd v Rink 

Estates (Pty) Ltd 1979 (2) SA 276 (E) at 280). This reasonable man (person) should further 

be qualified as in Reckitt & Colman SA (Pty) Ltd v SC Johnson & Son SA (Pty) Ltd 1993 

(2) SA 307 (A) at 315F-G: “A rule of long standing requires that the class of persons who 

are likely to be the purchasers of the goods in question must be taken into account in 

determining whether there is a likelihood of confusion or deception.” It is clear that the class 

of persons will be people purchasing play stations. 

 

6.3 The Applicant further sets out extensive reasons in its founding affidavit as to why its 

registered trade mark deserves protection at common law and also in terms of statute. 

However, it is not necessary to repeat these reasons. Thus it can be seen that if the 

Respondent’s name is used in relation to a business which trades in the goods or services 

of interest of the Applicant, then such use is likely to lead to confusion in the course of 

trade to the detriment of the Applicant’s business which is in fact so when examining the 

listed activities of the First Respondent. 

 

6.4 The Applicant has not referred the Tribunal to any case law in support of its objection.  

However, the Tribunal refers to various cases in support of its finding. In Capital Estates 

and General Agencies (Pty) Ltd and Other v Holiday Inns Inc. and Other 1977 (2) SA 916 

(A) at 929 E-0, the courts came to the conclusion that even if the parties do not appear to 

carry on business in precisely the same field, this did not mean that there will not be 

confusion or deception in trade. However, the field is the same in this matter and the First 

Respondents’ business is not distinguished from that of the Applicant as submitted by the 

Applicant. 
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6.5 It is clear that the First Respondent ought to have known that its name incorporating the 

trade mark of the Applicant is well- known throughout the world and in the South African 

market, especially if it had conducted a Google search as reflected by the Applicant’s 

Google search in the Annexures to the founding affidavit. However, the Applicant has 

misdirected itself when it claims this amounts to trade mark infringement in terms of 

Section 34 of the Trade Marks Act. It can be however be seen that it is a well-known mark 

in terms of Section 35 of the Trade Marks Act as is evident from this judgment and the 

founding affidavit. 

 

 

 6.6 From the Capital Estate Case (929 E-O) it can be concluded that in claiming that another 

corporation’s name is undesirable, there is no bar to obtain relief when there is an absence 

of a common field of activity in a circumstance when there is a reasonable likelihood of 

confusion.  For the reasons cited above, it is clear that there is more than a reasonable 

likelihood of confusion due to the Applicant’s well known use of the trade mark and its 

presence in the market, more especially since it operates or intends to operate in the same 

field of business by virtue of its listed business activities as per its certificate of 

incorporation in the CIPC records.  

 

6.7  Finally, in line with what was stated in Ewing t/a The Buttercup Dairy Company v 

Buttercup Margarine Corporation Ltd 1917 (34) RPC at 232 and 238, that due to the First 

Respondent’s name being confusingly similar to the Applicant’s trade mark, it can be 

concluded that confusion and/or deception may arise from the side-by –side use of the trade 

mark and the corporation’s name can lead to injury of the Applicant’s business ( See also 

American Chewing Products Corporation v American Chickle Co 1948 (2) SA 736A). As 

stated in the Ewing case : “ the public is likely to associate the Respondent’s business as a 

branch of or associated with the Applicant’s business, thus resulting in any negative 

publicity it creates to being associated with the Applicant.” 
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6.8 When one examines the name of the Respondent and the trade mark of the Applicant side 

by side, it can therefore be concluded that there exists a likelihood of confusion in the mind 

of the reader. Due to the fact that the words are exactly the same apart from the descriptive 

words “TH AND JH TRADING”, it can be concluded that there would exist a likelihood 

of confusion in the mind of members of the public who may also associate the First 

Respondent’s company as being part of the entity of Applicant’s registered trademark 

which is well-known.  

      

 

6.9 From the above arguments presented, the assessment of the facts of this case and case law, 

it can be concluded that the name of the First Respondent, will reasonably mislead the 

reasonable man (person) to believe incorrectly that there is an association with the 

Applicant’s trade mark since its activities are similar to that of the Applicant..  

 

 

6.10 Section 11 (2) (c) provides that the name of a company must not falsely imply or suggest, 

or be such as would reasonably mislead a person to believe incorrectly, that the company—  

(i) is part of, or associated with, any other person or entity…”  

 

With regard to Section 11(2) (c) (i) the question arises whether the name of the Respondent 

falsely implies or suggests, or is such as would reasonably mislead a person to believe 

incorrectly, that the company is part of, or associated with, any other person or entity. The 

same principles in respect of section (2) (b) would also apply in respect of section (2) (c) 

(i) because in this instance, apart from the requirement that the name must falsely imply, 

which, it is submitted, requires fault, it can, alternatively also reasonably mislead a person 

to hold a certain belief. The requirements to “reasonably believe”, should be the same as 

discussed in Adidas AG & another v Pepkor Retail Limited (187/12) [2013] ZASCA 3 (28 

February 2013) para 28; and in Capital Estate and General Agencies (Pty) Ltd and Others 

v Holiday Inns Inc. and Others 1977 (2) SA 916 (A) at 929.   
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6.11 Thus it is evident that the name of the First Respondent as incorporated in its company 

name falls within the ambit of Section 11 (2) of the Companies Act due to the justification 

presented as well as the arguments and conclusions arrived at by the Tribunal. Accordingly 

it ought to have argued that it is entitled to protection under Section 35 of the Trade Marks 

Act and not Section 34 as stated in the founding affidavit.  Unlike section 35 of the Trade 

Marks Act (which is descriptive of a well-known trade mark and does not raise a separate 

cause of action in terms of the Act) that has been incorporated by reference to section 11 

of the Act, section 34(1) (a), (b) or (c) of the Trade Marks Act has not been incorporated 

by reference into the Act and does not constitute a part of the Act. An allegation of an 

infringement of a registered trade mark in terms of section 34(1) of the Trade Marks Act, 

therefore, constitutes a separate cause of action. 

 

6.12 Section 34(3) of the Trade Marks Act provides further that where a trade mark registered 

in terms of the Trade Marks Act has been infringed, any High Court having jurisdiction 

may grant the proprietor relief. The Tribunal, accordingly, does not have the jurisdiction 

to make a finding that there has been an infringement of a registered trade mark in terms 

of section 34(1)(c) of the Trade Marks Act. 

 

 

6.13 However, note that Section 35 of the Trade Marks Act 194 of 1993 titled “Protection of 

well-known marks under the Paris Convention” provides – 

 (1) References in this Act to a trade mark which is entitled to protection under the Paris 

Convention as a well-known trade mark, are to a mark which is well known in the Republic 

as being the mark of- 

  (a) a person who is a national…; or 

  (b) a person who is domiciled in…, 

  whether or not such person carries on business, or has any goodwill, in the  

Republic. ….. 
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6.14 Section 35 (3) of the Trade Mark Act states that there is infringement of the trademark if it 

is well-known in South Africa. For a mark to qualify as well-known, a South African court 

has held that it must be well-known to persons interested in the goods or services to which 

the mark relates. The Court, dealing with the McDonalds’ trade mark held that interested 

people were potential customers and potential franchisees (McDonalds Corporation (Pty) 

Ltd Drive-Inn Restaurant & Dax Property CC 1997 (1) SA 1 (A).) 

 

7. 

CONCLUSION AND FINDINGS: 

 

7.1 The Tribunal does not have the jurisdiction to make a finding that there has been an 

infringement of a registered trade mark in terms of section 34(1) of the Trade Marks Act. 

However, the Tribunal does find that there has been an infringement of a well-known trade 

mark in terms of Section 35 of the Trade Marks Act for the reasons as set out above. 

 

7.2  The conclusion that can be made is that the use of the First Respondent’s name by the  

 Respondent is confusingly similar to the well-known trade mark of the Applicant, and that  

 it will reasonably mislead a person to believe, incorrectly, that the Respondent is part of, or 

 associated with the Applicant for the reasons set out above. 

 

 

8. 

ORDER: 

 

1. The Applicant’s application is granted in terms of section 160 (3) (b) (ii) of the 

Companies Act in that the Respondent is ordered to change its name as it does not 

comply with section 11 (2) (b) and Section 11 (2) (c) (i) of the Act.   
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2. The Respondent is also ordered to file an amended memorandum of incorporation 

within 30 business days of this order.   

 

3. The Companies Commission (CIPC) is directed to inform the respondent forthwith of 

the decision of the Tribunal and to ensure that the name is changed within the requisite 

time period and to invite the Respondent to file an amended Memorandum of 

Incorporation using a satisfactory name. 

 

4. There is no order of costs in relation to this application. 

 

 

________________________  

KHATIJA TOOTLA 

Member of the Companies Tribunal  

18 February 2014  


