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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

                                                                                CASE NO: CTR 007/08/2013 

In the matter between:- 

VUSELELA ENERGY (PTY) Ltd                                                           Applicant 

And 

VUSELELA ENERGY SERVICES (PTY) LTD                                   Respondent 

Coram: Kganyago M.F 

Decision handed down on the 15th January 2014 

_____________________________________________________________________ 

DECISION 

INTRODUCTION 

[1] The applicant is bringing an application in terms of section 160(1) and 2 read 

together with section 11(2) of the Companies Act 71 of 2008 (“the Act”). The 

applicant seeks an order in terms of section 160(3) of the Act that the respondent 

change its name to one not incorporating the trade mark Vuselela Energy. 

BACKGROUND 

[2] The applicant is Vuselela Energy (Pty) Ltd, a company duly incorporated and 

registered in terms of the laws of South Africa and having its principal place of 

business at First Floor of Building A, 48 Sovereugh Drive Route 21 Business 

Park, Irene, Ext 30, Centurion, Gauteng. The business of the applicant has been 

described as the one that was created to originate and develop clean energy 

projects based on capturing and utilization of waste heat sources in the 

Metallurgical industry. 

[3] The applicant alleged that they are the proprietor in South Africa of the following 

Trade Marks:- 
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 3.1. No 2013/16499 Vuselela Energy Class 4 in respect of Fuels (including motor 

spirit) and illuminants; electrical energy namely, solar energy, wind energy and 

geothermal energy; 

 3.2. No 2013/16500 Vuselela Energy in class 7 in respect of machines and 

machine tools; waste energy utilizing installations, electrical and electronic 

apparatus and equipment all for use in generating energy obtained from 

alternative energy sources; uninterrupted power supplies [machines] for the 

generation of electrical energy. 

 3.3 No 2013/16501 Vuselela Energy in class 35 in respect of consultation in the 

field of energy efficiency; consulting services in the field of energy usage 

management and energy efficiency; energy usage management, business 

venture development and formation; consulting services for the renewable 

energy industry; energy management services, namely, providing a service that 

allows customers to purchase energy electricity natural gas and renewal energy, 

at a fixed price, energy usage management; information in the field of energy 

efficiency, retail electricity provider services that allow customer to purchase 

energy, electricity and renewable energy. 

 3.4. No 2013/16502 Vuselela Energy in Class 40 in respect of treatment of 

material, energy generation services, production of energy; generation of energy, 

solar energy generation, wind energy generation, wave energy generation, 

energy recycling services, namely, capturing and conversion of wasted energy 

into electricity; provision of information, advise and consultancy in relation to the 

production of energy, and the treatment, management, recycling, transformation 

and incineration of waste; 

3.5 No 2013/16503 Vuselela Energy Class 42 in respect of consultancy in the field of 

energy generation, energy auditing, professional consultancy relating to the 

conservation of energy; research in the field of energy, technical consulting 

services in the field of alternative energy generation, field of energy efficiency. 
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[4] According to the applicant, the respondent’s Vuselela Energy Services, wholly 

incorporates the applicant’s name and trade marks. The applicant is therefore, of 

the view that their customers are being confused or misled into believing that the 

respondent is or is somehow associated with the applicant. As a result, the 

applicant is further of the view that the registration of the trade marks by the 

respondent as a company name is in contravention of the relevant provisions of 

the Companies Act 71 of 2008.  

[5] The respondent submit that they are a company with limited liability duly 

incorporated in terms of the laws of the Republic of South Africa, and having its 

principal place of business Fourth Floor, West Tower,Nelson Mandela, Square, 

Sandton City, Johannesburg, Gauteng. 

[6] The respondent describe their business as that of developing renewable energy 

projects in South Africa with a specific emphasis on solar energy. 

[7] According to the respondent, they have adopted Vuselela Energy Services name 

indepently, and without any reference to the applicant’s company name. The 

respondent submits that the word “Vuselela” which is the dominant feature of 

both company names, is an ordinary isiZulu word meaning to renew. The 

respondent concede that both companies are in the renewable energy sector, but 

that the word Vuselela is rather descriptive of the services rendered by both of 

them. 

[8] The respondent further submit the applicant has not yet registered Vuselela 

Energy as its trade mark, but has only made an application to register it. The 

respondent further submits that they have also applied to register Vuselela 

Energy Services and Device trade mark. The respondent further submit that they 

will oppose the applicant’s trade mark application. 

[9] The applicant concede that they have applied to register Vuselela Energy as their 

trade mark, and that the application is still pending. However, they are of the view 

that the protection in their mark of Vuselela Energy runs from the date of filing of 

their application. 
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APPLICABLE LAW 

[10] Section 11(2) (a) (iii) of the Act reads as follows:- 

 “The name of a company must- 

 (a) not be the same as- 

(i)… 

 (ii)… 

 (iii) a registered trade mark belonging to a person other than the company, or a 

mark in respect of which an application has been filled in the Republic for 

registration as a trade mark or a well-known trade mark as contemplated in 

section 35 of the Trade Marks Act, 1993 (Act 194 of 1993), unless the registered 

owner of that mark has consented in writing to the use of the mark as the name 

of company.” 

[11] Section 11(2)(b) of the Act reads as follows:- 

 “The name of a company must- 

 (b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless- 

 (i) in the case of names referred to in paragraph (a) (i), each company bearing 

any similar name is a member of the same group of companies; 

 (ii) in the case of a company name similar to a defensive name or to a business 

name referred to in paragraph (a) (ii), the company, or a person who controls the 

company, is the registered owner of that defensive name; 

 (iii) in the case of a name similar to a trade mark or mark referred to in paragraph 

(a)(iii), the company is the registered owner of the business name, trade mark, or 

mark, or is authorised by the registered owner to use it, or 
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 (iv) In the case of a name similar to a mark, word or expression referred to in 

paragraph (a)(iv), the use of that mark, word or expression by the company is 

permitted by or in terms of the Merchandise Marks Act, 1941.” 

[12] Section 11(2)(c)(i) of the Act reads as follows:- 

 “ not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

 (i) is part of, or associated with, any other person or entity.” 

[13] Section 160(1) of the Act reads as follows:- 

 “ A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, 

application to transfer the reservation of a name or the registration of a defensive 

name, or the registration of a company’s name, or any other person with an 

interest in the name of a company, may apply to the Companies Tribunal in the 

prescribed manner and form for a determination whether the name or the 

reservation, registration or use of the name, satisfies the requirements of this 

Act.” 

EVALUATION 

[14] The applicant has brought an application against the respondent seeking an 

administration order to cancel the reservation of the name Vuselela Energy 

Services; alternatively transfer of name Vuselela Services to them; and a further 

alternative that the respondent be ordered to choose a name which does not 

incorporate the applicant’s company name or trade mark. 

[15] From the papers filed, there are two disputes, one relate to the company name 

and the other relate to the infringement of the trade made. 

[16] In terms of section 34(1)(c) of the Trade Marks Act no 194 of 1993, an 

infringement of a registered trade mark, constitute a separate cause of action. 

Section 34(3) of the Trade Marks Act, provides that where the dispute relates to 
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the infringement of a trade mark, the party aggrieved may approach any High 

Court having jurisdiction for the appropriate relief. 

[17] Therefore, the Tribunal does not have jurisdiction in dispute in relation to the 

infringement of a registered trade. I will therefore, confine myself to the objection 

of the registration of the company’s name. 

[18] The applicant’s application is based on the alleged unauthorised use of Vuselela 

Energy. It is common cause that the mark for that name has not yet being 

registered by either party. However, the applicant has initiated an application to 

register it. The respondent on the other hand also alleges that they have initiated 

an application to register that mark. As I have already pointed out in paragraph 

17 above, the dispute in relation to the trade mark infringement does not fall 

within the jurisdiction of the Tribunal. 

[19]  It is not in dispute that the applicant and the respondent are trading in the 

common field of activity. The mere fact that the name of one company is similar 

to the other, does not on that ground alone, justify a conclusion that there will be 

a likelihood of confusion. In order to establish confusing similarity, it must shown 

that a side-by-side use of the two company names will result in deception and/or 

confusion. The question is whether the respondent’s Vuselela Energy Services 

(Pty) Ltd name resembles the applicant’s Vuselela Energy to such an extend that 

such use will likely cause deception or confusion.  There must be a comparison 

of the two competing trade names for confusing similarity, as opposed to mere 

similarity. 

[20] The applicant has made an unsubstantiated allegation that they have complained 

of many instances in which customers were confused or been misled into 

believing that the respondent is or is somehow associated with the applicant. In 

the case of Peregrime Group (Pty) Ltd and others v Peregrine Holdings and 

Others (383/99) [2001] ZASCA 75 at paragraph 17 the court said the following:- 

 “In addition, it was not established that the third appellant has a reputation in 

relation to the provision of the structured finances packages for the acquisition 
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and development of commercial property (a terms lifted by the appellants from 

the respondents prospectus). The evidence does not establish that at the 

relevant time it was involved in this line business. The relevant time is either 2 

September 1997 (the date of the third respondent’s registration ) or at  least 29 

April 1998, the date of the second respondent’s name, CF Caterham Car Sales & 

Coashworks Ltd v Birkin Cars (Pty) Ltd and Another [1998] ZASCA44; 1998(3) 

SA 938 (SCA) par 22. Confusion is not likely unless the third appellant had, at 

those dates, “in a practical and business sense, a sufficient reputation amongst a 

substantial number of persons who are either clients or potential clients of his 

business ” (ibid par 20). In evidence, the appellants relied upon three deals: The 

first was  “in 1997” and was concluded in November of that year. Assuming this 

to have occurred before the first relevant date, a single deal without more does 

not establish the required reputation. The second deal to place some time during 

1998 and also the third one . The court below’s conclusion on this leg of the 

inquiry (202f-204 B) have therefore not been shown to have been incorrect.” 

[21] The applicant has merely made a general statement that their customers have 

complained in many instances. The applicant has failed to state a single actual 

incident where a customer or potential customer was confused or misled by the 

respondent’s Vuselela Energy Services. In the Peregrine Group (Pty) Ltd case, 

supra, at paragraph 7 the court said the following:- 

 “The proper approach to an inquiry in terms of this section was dealt by JB Cillers 

in a  two part article entitled similar company names: A comparative analysis and 

suggested approach” .1998 THRHR 582 and 1999 THRHR 57. In the second 

part (at 68-69) he states: 

 “The merits to be considered by the courts are whether, on a balance of 

probability and on the evidence before it, the existing company has such vested 

rights in its name or particularly words in its name  that the registration of a new 

company or the amended name of another company is undesirable, or whether 

the existing company has shown not only that confusion or deception is likely, but 

if either unsues it will probably cause it damage. This distinction clearly 
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delineates the two pillars of the protection against the similar company names 

under the Companies Act 1973 (SA). 

[22] Even though the article referred in the Peregine case relates to the Companies 

Act of 1973, the concept is still relevant to the interpretation of “confusingly 

similar” in section 11(2) (b) of the Act. 

[23] It must be shown that an average client would probably be deceived or confused 

by the similarity. There is no evidence before the Tribunal that tend to show a 

reasonable likelihood of deception or confusion. The applicant’s trading name 

comprise of two words whilst that of the respondent comprise of three words.  

There are distinct differences which could be traced. The applicant has failed to 

make any allegation of actual confusion. 

FINDINGS 

[24] Therefore, under the circumstances, in my view, the applicant has failed to show 

that the respondent’s Vuselela Energy Services offends against the provisions of 

section 11(2)(a), (b) and (c) of the Act. 

ORDER 

[25] The applicant’s application is hereby dismissed. 

Dated at POLOKWANE on this 15th day of JANUARY 2014. 

                                                                   _____________________ 

                                                                   M.F KGANYAGO 

                                                                   MEMBER OF THE COMPANIES TRIBUNAL 

 


