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COMPANIES TRIBUNAL 

REPUBLIC OF SOUTH AFRICA 

 

Case/File Number:      CT011Feb2014 

 

 

 

In the ex parte application of: 

 

ELECTRO INDUCTIVE INDUSTRIES PROPRIETARY LIMITED   Applicant 

(Registration Number: 1999/019752/07) 

 

in respect of: 

 

AN APPLICATION FOR A CHANGE IN FINANCIAL YEAR END AND/OR 

EXEMPTION FROM STATUTORY PROVISIONS 

 

 

Presiding Member   :    Khashane Manamela 

 

 

DECISION (Reasons and Order) 

 

 

[1] The prescribed Form CTR 142 of this application reflects - rather confusingly - 

as both the applicant and the respondent, an entity called Resolve Secretarial 

Services Proprietary Limited (Resolve Secretarial). This is clearly labelled an ex 
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parte application and the relief sought also appears to be of a non-contentious 

nature. However, the supporting affidavit by Neven Cradon Hendricks attached to 

the form refers to Electro Inductive Industries Proprietary Limited as the applicant. 

From other documents in this application, Resolve Secretarial appears to be involved 

as an authorised agent for purposes of lodging this application.1 As nothing really 

turns on this, except the housekeeping value thereof, I will move on. 

 

[2] Further, on the prescribed Form CTR 142 the applicant appears to be 

requesting this Tribunal to grant an order changing its financial year-end, but in the 

supporting affidavit the order sought from this Tribunal is “order exempting the 

Applicant from complying with sections 27(4)(a) and (b) of the Companies Act”2. 

Section 27 of the Companies Act NO.71 of 2008 (the Act) reads as follows: 

“27. Financial year of company 

(1) A company must have a financial year, ending on a date set out in the company’s 

Notice of Incorporation, subject to any change made in terms of subsection (4). 

(2) The first financial year of a company- 

(a) begins on the date that the incorporation of the company is registered, as stated in 

its registration certificate; and 

(b) ends on the date set out in the Notice of Incorporation, which may not be more 

than 15 months after the date contemplated in paragraph (a). 

(3) The second and each subsequent financial year of a company- 

                                                           
1
 The Form CTR 142 as being a prescribed formal and critical document in the application, should reflect only 

parties formally participating in the proceedings and not agents, unless some representative standing as in 

section 157 of the Companies Act NO.71 OF 2008 is invoked.  
2
 Paragraph 3, read with paragraphs 1.1, 2.3 and 2.4 of the supporting affidavit. 



3 
 

(a) begins when the preceding financial year ends; and 

(b) ends on the first anniversary of the date contemplated in paragraph (a), 

unless the financial year end has been changed as contemplated in subsection (4). 

(4) The board of a company may change its financial year end at any time, by filing a 

notice of that change, but- 

(a) it may not do so more than once during any financial year; 

(b) the newly established financial year end must be later than the date on which the 

notice is filed; and 

(c) the date as changed may not result in a financial year ending more than 15 months 

after the end of the preceding financial year. 

(5) Despite subsection (2)(b) or (3), the financial year of a company that has changed 

the date contemplated in subsection (1) ends on the date as changed. 

…” 

 

[3] From a reading of the above statutory provision, it is clear that, a prayer  for a 

change in a financial year ending, is not necessarily complimentary to one for an 

exemption, especially when they are not alternated. There are further references to 

the exemption being requested in terms of regulations 25 and 142 of the Companies 

Regulations, 2011 (the Regulations), and section 6(2) of the Act [“to the extent 

applicable and appropriate…”3, it is submitted by the applicant].  

 

                                                           
3
 Paragraph 1.3 of the supporting affidavit. 
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[4] Therefore, the applicant appears to have employed a catch-all approach in its 

quest for an appropriate relief. This yokes this Tribunal with a far broader task of 

determining several issues raised as possible remedies. I deem a brief background 

[as gleaned from the submissions made in the papers] to this matter to be necessary 

before delving into the merits.  

 

[5] The applicant submits that, it was a beneficiary of what is referred to as 

“capital injection” from the Industrial Development Corporation (the IDC)4 in May 

2012 or thereabout. Prior to the aforesaid date, the applicant was reportedly 

dormant.5 The capital injection was to be fully drawn down by the applicant in 

trenches by 31st August 2012, but this was somewhat delayed [ostensibly by other 

intervening events until October 2012]. This meant that the financial statements for 

the financial year ending on the 31st August 2012 would not have fully reflected the 

effect of the IDC’s capital injection, and the applicant resolved to address this by 

changing its financial year end. It appears that there was a change effected in the 

financial year end of the applicant, but latest attempts did not go as planned. One of 

the latest attempts was to correct or reverse an error apparently made in the notice 

to change the applicant’s financial year-end from August 2013 to February 2013.6 

The Companies and Intellectual Property Commission (the CIPC) refused approval 

[correctly so, I must add] of this attempted change on the basis that: “The new 

financial year end date may not be earlier than the date on which the notice was 

                                                           
4
 The supporting affidavit refers to the IDC as the Independent Development Corporation Limited and I 

assumed this to be an error. 
5
It is unclear whether the dormancy was since incorporation in 1999 [the year borne by the applicant’s 

registration number] or some time later? 
6
 Reference is made in the supporting affidavit to documents not included as part of the application, including 

the notice referred to here. 
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filed”.7 The board of directors of the applicant then resolved on the 03rd February 

2014 to submit an application to this Tribunal for a change of its financial year-end to 

February 2013 [in other words retrospectively to a year earlier]8.    

 

[6] I have already expressed some misgivings about the possible confusion with 

the relief sought by the applicant in terms of this application. Therefore, I am duty 

bound to determine the application from all the angles launched for purposes of 

completeness. I will deal with sections 27(4)(a) and (b) of the Act first. 

 

[7] As could be garnered from above, section 27(4)(a) provides for the right of the 

board of a company to change its financial year end, but limits this right to be 

exercisable only once a financial year. The provision is crafted in very clear and 

proscriptive [“may not do so”] terms and does not seem to allow for anything to the 

contrary. I consider this provision to qualify as an “unalterable provision” of the Act9. 

This is quite understandable, for if this wasn’t the case, it is not far-fetched to think 

that, boards of directors of companies would have had an uncontrolled latitude to 

move the financial year end of the company at will and even to the detriment of the 

shareholders of [and other stakeholders in] the company. This restriction appears not 

to have been to the same extent in the Companies Act 61 of 1973 (the old Act). In 

terms of section 285 of the old Act a “… company may at any time before the end of 

its current financial year … on lodgment with the Registrar of the prescribed 

                                                           
7
 Form COR25 of the CIPC dated 08

th
 October 2013. 

8
 It is noteworthy that the board’s resolution doesn’t mention any application for an exemption.  

9
 Section 1 of the Act defines “unalterable provision” as “…a provision of this Act that does not expressly 

contemplate that its effect on any particular company may be negated, restricted, limited, qualified, extended or 

otherwise altered in substance or effect by a company’s Memorandum of Incorporation or rules…” 
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form…change the end of that financial year to a date being not more than six months 

earlier; or… with the approval of the Registrar given on good cause shown, change 

the end of that financial year to a date being not more than six months later…”
10

 

However, I don’t think the comparisons significantly contribute to the issues here and 

I will therefore not pursue this further. I will also defer further comments on section 

27(4)(a) of the Act. 

 

[8] On the other hand [and again almost like section 285 of the old Act11; I seem 

to find it difficult to quit the comparison], section 27(4)(b) of the Act allows the board 

to change its financial year end to a date later than the date of the filed notice for the 

change. Ironically [that said with optimum deference], the applicant tried to achieve 

the opposite through its latest notice of change of financial year end, when it wanted 

its financial year to be changed to a date in the past. This was met with disapproval 

by the CIPC, correctly so I reiterate.  

 

[9] This Tribunal is now requested to exempt the applicant from compliance with 

the aforesaid statutory provision and section 27(4)(a) of the Act discussed above. 

However, no exemption is possible in terms of section 27 of the Act and therefore, 

relief in this instance may be somewhere else in the tentatively-put basis for the 

application on section 6(2) of the Act.12  

 

[10] Section 6(2), read with section 6(3) of the Act, provides for an application to 

this Tribunal for an administrative order exempting agreements, resolutions and 

                                                           
10

 See further Cilliers, H.S. et al Cilliers & Benade Corporate Law (3 ed), 2000 LexisNexis, Durban on 

paragraph/page 22.08 at footnote 19 (physical pages 361-2). 
11

 See paragraph 6 above. 
12

 See paragraph 3 above. 
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provisions from Memorandum of Incorporation of a company etc. from any 

prohibition or requirement arising from an unalterable provision of the Act. The 

aforesaid provisions read as follows: 

“6. Anti-avoidance, exemptions and substantial compliance 

(1) … 

(2) A person may apply to the Companies Tribunal for an administrative order 

exempting an agreement, transaction, arrangement, resolution or provision of a 

company’s Memorandum of Incorporation or rules from any prohibition or 

requirement established by or in terms of an unalterable provision of this Act, other 

than a provision that falls within the jurisdiction of the Panel. 

(3) The Companies Tribunal may make an administrative order contemplated in 

subsection (2) if it is satisfied that- 

(a) the agreement, transaction, arrangement, resolution or provision serves a 

reasonable purpose other than to defeat or reduce the effect of that prohibition or 

requirement; and 

(b) it is reasonable and justifiable to grant the exemption, having regard to the 

purposes of this Act and all relevant factors, including- 

(i) the purpose and policy served by the relevant prohibition or requirement; and 

(ii) the extent to which the agreement, transaction, arrangement, resolution or 

provision infringes or would infringe the relevant prohibition or requirement.” 

 

[I added the underlining] 
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[11] However, bearing in mind what is stated in sections 6(2) and (3) of the Act 

above, I do not consider the exemptions based on this provisions to be there for the 

asking. I understand what is required to be more than a synopsis of the material 

issues by an applicant company. In other words, substantive details regarding the 

material resolution or provision has to be adduced by an applicant and the 

reasonableness of the purpose served by the resolution or provision has to be 

highlighted, as opposed to the purpose simply being to subdue the effect of that 

prohibition or requirement in the Act. Further it has to be shown that, it is reasonable 

and justifiable for this Tribunal to grant the exemption under the circumstances.  

 

[12] The applicant has only stated that, initially the change in financial year end 

was to put it in sync with the draw-downs from the capital injection by the IDC and 

that mistakes were made. No further details or documentation were/is provided in 

this regard to ground within reasonableness and justify the derogation or exemption. 

   

[13] I am therefore not satisfied that, in its current form, this application has 

succeeded in proving that the “resolution …serves a reasonable purpose other than to 

defeat or reduce the effect of ... prohibition or requirement… and …it is reasonable 

and justifiable to grant the exemption, having regard to the purposes of this Act and all 

relevant factors…”
13

  For example, the following information is missing from the 

application: a reasonable explanation or full details to support the submission that 

the applicant was dormant from 199914 to May 2012; documentary proof of change 

of the financial year end from February 2013 to August 2012, and an explanation 

whether the applicant had met its financial year obligations for the period August 

                                                           
13

 Section 6(3) of the Act. 
14

 This is the year of applicant’s incorporation as deduced from its registration number: 1999/019752/07. 
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2012 to August 201315. I find the paucity in information to be incurable on the current 

papers. 

     

[14] Further, the application seems to be a review of a decision of the CIPC or at 

least for an administrative order which affects the official records as kept by the 

CIPC. However, the CIPC has not been cited or given notice of these proceedings. 

Although this may be correctable - so to speak - by an order requiring notice of the 

outcome to be given to the CIPC, in the light of my findings above, it can only add to 

the stillbirth of this application.  

 

[15] Be that as it may, nothing, in my opinion, precludes the applicant from 

bringing a fresh application heedfully considering what I have stated above.  

 

[16]     In the result: 

a) the application for a change of the financial year-end of the applicant 

and/or the application for an exemption in terms of section 6(2) of the 

Companies Act 71 of 2008 from the provisions of sections 27(4)(a) and (b) of 

the Companies Act 71 of 2008, is dismissed. 

__________________________ 

Khashane Manamela 

Member, Companies Tribunal 

20th March 2014 

                                                           
15

 The applicant submits in paragraph 2.3 of its supporting affidavit that, it erroneously but successfully during 

August 2012 changed its financial year end from February 2013 to August 2012, but furnishes no proof of this. 

The next notice to correct the aforesaid error is only made a year later on the 23
rd

 August 2013 and therefore an 

explanation is warranted of whether, there has been compliance with the Act for the mezzanine period.  


