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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

                                                                                        CASE NO: CT005/OCT/2013 

 

In the matter between: 

Primedia (Pty) Ltd Applicant 

and 

Primedia Concepts Enterprise (Pty) Ltd Respondent 

                                                  

Coram: Delport P.A. 

Decision handed down on 2 June 2014 

 

DECISION 

___________________________________________________________________ 

 

INTRODUCTION 

[1] The applicant applies in terms of section 160 of the Companies Act 71 of 

2008  (“Act” / “Companies Act”) and regulations 143 and 153 of the 

Companies Act (GNR 351 of 265 April 2011) (“Companies Act regulations” / 

“regulations”) for a order that the respondent be ordered to change its name,  

“Primedia Concepts Enterprise (Pty) Ltd”, because it does not comply with 

section 11 (2) of the Companies Act. In the founding affidavit the allegation is 

made that the provisions of section (11) (2) (a) (iii) and of section (11) (2) (c) 

(1) are not complied with. 

BACKGROUND  

[2] The applicant is Primedia (Pty) Ltd, of Primedia House, 135 Rivonia Road, 

Johannesburg.  
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[3] The respondent is Primedia Concepts Enterprise (Pty) Ltd, of 68 Botha 

Avenue, Centurion, Gauteng. 

[4] The applicant is the proprietor of the “Primedia” trade mark, registered in 

terms of the Trade Marks Act 194 of 1993 in respect of various goods and 

services. 

[5] The applicant avers that the name of the respondent is in contravention of 

section 11 (2) (a) (iii) and section 11 (2) (c) (i) of the Companies Act. 

[6] There was some correspondence and communication between the  applicant 

and the respondent in respect of the use of the word “Primedia”. 

[7] The applicant eventually filed an objection to the use of “Primedia” in the 

name of the respondent with the Companies Tribunal as prescribed by 

regulation 142 (1) (a), together with a supporting affidavit as required by 

regulation 142 (1) (b).  

[8] The date of the filing of the CTR 142 and supporting documents is 30 October 

2013.  

[9] Regulation 142 (2) requires that a copy of the application must be served on 

the respondent within 5 days of filing it with the Companies Tribunal. 

[10] The copy of the application was served on the respondent by the Sherriff, 

using the process in Rule 4 (1) (a) (v) of the Supreme Court rules, who 

indicates that it was affixed on the door of the principal place of business, as 

the premises was locked, on 1 November 2013. It is uncertain why this 

process was used, taking into account section 220 and Table CR 3 of 

Annexure 3 of the Companies Act. 

[11] In terms of regulation 153 (1) read with regulation 143 (1), the respondent has 

20 days to respond, failing which the applicant is entitled to apply for a default 

order as provided for in regulation 153 (1). This period is calculated from the 

date that it is served on the respondent, which should be within 5 days from 

date of filing with the Companies Tribunal. 
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[12] No response was received from the respondent. 

[13] The applicant should therefore actually have applied to the Companies 

Tribunal in terms of regulation 153 (2) for a default order in terms of regulation 

153 (1). 

 

ISSUES 

[14] The applicant requests certain orders from the Companies Tribunal as stated 

in Form CTR 142. 

[15] These orders are that the name of the respondent does not satisfy the 

requirements of: 

[15.1] section 11 (2) (a) (iii) in that it is confusingly similar to the applicant’s 

trade mark and; 

[15.2] section 11 (2) (c) (i) in that it falsely implies or suggests or be such that 

it would reasonably mislead a person to incorrectly believe that the 

respondent is part of or associated with the applicant. 

[16] The reference to section 11 (2) (a) (iii) is not correct, as that section of the 

Companies Act refers to a name that is the “same”, not “confusingly similar”, 

which is section 11 (2) (b).  

[17] The finding that I make in this application does not require me to address the 

effect of this deficiency in the application.  

 

APPLICABLE LAW 

[18] The jurisdiction of the Companies Tribunal is stated in section 160 of the Act 

and is as follows: 

“(1) A person to whom a notice is delivered in terms of this Act with respect 

to an application for reservation of a name, registration of a defensive name, 

application to transfer the reservation of a name or the registration of a 
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defensive name, or the registration of a company’s name, or any other person 

with an interest in the name of a company, may apply to the Companies 

Tribunal in the prescribed manner and form for a determination whether the 

name, or the reservation, registration or use of the name, or the transfer of any 

such reservation or registration of a name, satisfies the requirements of this 

Act. 

  (2)  An application in terms of subsection (1) may be made— 

 (a) within three months after the date of a notice contemplated in 

subsection (1), if the applicant received such a notice; or 

 (b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other case. 

(3)  After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name 

or proposed name that is the subject of the application, the Companies 

Tribunal— 

 (a) must make a determination whether that name, or the reservation, 

registration or use of the name, or the transfer of the reservation or registration 

of the name, satisfies the requirements of this Act; and 

 (b) may make an administrative order directing— 

 (i) the Commission to— 

(aa) reserve a contested name, or register a particular defensive name that 

had been contested, for the applicant; 

(bb) register a name or amended name that had been contested as the 

name of a company; 

(cc) cancel the reservation of a name, or the registration of a defensive 

name; or 

(dd) transfer, or cancel the transfer of, the reservation of a name, or the 

registration of a defensive name; or 

 (ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the 
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requirement to pay the prescribed fee for filing the notice of amendment 

contemplated in this paragraph.” 

 

[19] Regulation 142 provides as follows in respect of the process to be followed: 

“142.   Applications to the Tribunal in respect of matters other than 
complaints.—(1)  A person may apply to the Tribunal for an order in respect 

of any matter contemplated by the Act, or these regulations, by completing 

and filing with the Tribunal’s recording officer— 

 (a) an Application in Form CTR 142; and 

 (b) a supporting affidavit setting out the facts on which the application is 

based. 

(2)  The applicant must serve a copy of the application and affidavit on each 

respondent named in the application, within 5 business days after filing it. 

(3)  An application in terms of this regulation must— 

 (a) indicate the basis of the application, stating the section of the Act or 

these regulations in terms of which the Application is made; and 

 (b) depending on the context— 

 (i) set out the Commission’s decision that is being appealed or reviewed; 

 (ii) set out the decision of the Tribunal that the applicant seeks to have 

varied or rescinded; 

 (iii) set out the regulation in respect of which the applicant seeks 

condonation; or 

 (c) indicate the order sought; and 

 (d) state the name and address of each person in respect of whom an 

order is sought.” 
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EVALUATION 

[20] There is no evidence, apart from a statement in para 2.1 of the supporting 

affidavit by one Christopher Jeremy Patricios, a director of the applicant, that 

the affidavit is done on authority of the board of the company.  

[21] It is trite law that a single director (unless there is only one director) does not 

have the authority to act for and on behalf of the company. 

[22] The directors’ powers under section 66 enable them, as a board, to cause the 

company to participate in legal proceedings.  

[23] The board can also authorise one of their number or someone else (eg a 

manager or the secretary) to represent the company in legal proceedings and 

a single director must be authorised by the board to institute proceedings 

(Ganes v Telecom Namibia Ltd 2004 (3) SA 615 (SCA) at 624). The 

authorisation may be particular (ie with reference to a single case) or general 

(ie with reference to any case or any class of case, eg actions against debtors 

for payment) (see Louw v WP Koöperasie Bpk 1991 (3) SA 593 (A) at 602–

603). There must be evidence, not only a bland averment,  that the person 

purporting to represent the company has been authorised accordingly with 

regard to the particular proceedings (Mall (Cape) (Pty) Ltd v Merino Ko-

operasie Bpk 1957 (2) SA 347 (C) at 351–352; Yiba and Others v African 

Gospel Church 1999 (2) SA 949 (C) and Boerboonfontein BK v La Grange 

NO 2011 (1) SA 58 (WCC) (see s 66 (1) of the Companies Act in respect of 

the entity with the authority to manage the business and affairs of the 

company). See also Henochsberg on the Companies Act 71 of 2008 at 249. 

[24] There is no proof of any such delegation or authority to said Christopher 

Jeremy Patricios. 

 

FINDINGS 
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[25] There are a number of deficiencies in the application. 

[26] There is also no proof of delegation of the authority of the board of the 

applicant to institute the legal proceedings in terms of section 160 of the Act. 

[27] The lack of proof of authority do not fall within the ambit of substantial 

compliance as provided for in section 6 (9) and/or (10) and/or the powers of 

condonation of the Companies Tribunal in terms of regulation 147. 

 

ORDER 

[28] The application for an order in terms of section 160 is refused. 

 

                                                                  

____________________ 

 

                                                                   MEMBER OF THE COMPANIES 
TRIBUNAL 


