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[1] Wonderkruin Property and Real Estate Management (Pty) Ltd, the 

respondent herein, was incorporated in December 2013. Its initial and current 

directors were immediately before its incorporation, employees or part of 

Wonderkruin CC, the applicant herein.  

 

[2] Huibrecht Elizabeth Kleingeld (Mrs. Kleingeld) and Huibrecht Elizabeth 

Wepener (Ms. Wepener) are two of the respondent’s directors or incorporators. 

Mrs. Kleingeld is or was a member of the applicant1 and is or was also married2 

to Mr. Dirk Pieter Gerhardus Kleingeld (Mr. Kleingeld), a member of the 

applicant. Ms. Wepener is Mrs. Kleingeld’s daughter and therefore is or was Mr. 

Kleingeld’s stepdaughter. So, it was only natural that the papers filed in this 

matter, are embalmed with issues relating to the family feuds and other 

skirmishes between former friends and acquaintances. At the risk of sounding 

like I am blowing my own horn or trumpet, I tried my best (at the pre-hearing 

conference3 held in this matter) to assure both parties and their representatives 

that, aspects relating to their private lives are not necessarily relevant to the 

issues to be determined by this Tribunal. I requested that, the parties avoid 

repeating these issues in the supplementary affidavits, but I have noted that I 

wasn’t very much successful in this regard.     

                                                 
1
 Although, this doesn’t seem to be an issue for the parties, the current proceedings appear to have been 

brought without the involvement of Mrs. Kleingeld, as the other member of the applicant. This hasn’t been 

raised as an issue of concern by any of the parties. However, I will accept - without necessarily so ruling, 

that, the proceedings were properly brought and that the provisions of the Close Corporations Act 69 of 

1984 and the constitutive documents of the applicant do not contradict my aforesaid acceptance.  
2
 There is reference in the papers filed with this Tribunal to divorce proceedings of Mr. and Mrs. Kleingeld, 

and numerous allegations and counter-allegations which have no relevance to the proceedings before this 

Tribunal. I accordingly alerted the parties to these at the pre-hearing conference held on the 31
st
 March 

2014. 
3
 See footnote 2 above. 
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[3] The applicant was incorporated in 19894 and [as hinted above] currently 

has Mr. and Mrs. Kleingeld5 as members in equal proportions. The applicant 

operates as an estate agency from its premises in Waverly, Pretoria. Mr. 

Kleingeld is its principal estate agent and before their departure, the current 

directors of the respondent fulfilled various roles within the applicant. It is not 

necessary to go into details of what the natures of their functions were within the 

applicant. 

 

[4]  The respondent was incorporated in December 2013 and has a rather 

expansive or elaborate business profile. The following from its profile may be 

demonstrative of the aforesaid: “Wonderkruin Property and Real Estate 

Management.. is dedicated to the growth of our customers [sic] wealth and 

prosperity through the responsible management of our client’s properties as if they 

were our own.”6    

 

[5] The dispute between the parties is regarding the registration and use of 

the respondent’s name or the inclusion of the word “Wonderkruin” in the 

respondent’s name. It is submitted on behalf of the applicant that, through the 

registration and use of the name or inclusion of the word “Wonderkruin” in the 

                                                 
4
 It was submitted by Mr Kleingeld during the pre-hearing conference that, there was another entity called 

“Wonderkruin” which was established by him in 1979 or in which he had an interest, which no longer 

exists. Apparently the applicant evolved from that 1979 entity. 
5
 It is submitted that, Mrs Kleingeld has since left the employ of the applicant but still holds her 50% 

member’s interest in the applicant.  
6
 First paragraph on page 1 of a document titled “Portfolio of services”. 
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respondent’s name, the respondent’s “… intention is to confuse, deliberately 

mislead and win over clients”.7  

 

[6] However, the founding papers, and consequently the opposing papers, 

raised and dealt with a plethora of other issues, and it was mainly because of this 

that a pre-hearing conference was held to curtail the issues. The parties were 

directed to file supplementary affidavits on specific issues and it was agreed at 

the meeting that, the matter may be adjudicated upon on the basis of the 

documents filed with no hearing of viva voce evidence. The parties were directed 

to deal with the following issues in their supplementary affidavits: 

6.1 whether the word or element “Wonderkruin” is a geographical name or 

reference or not; 

6.2 whether the word or element “Wonderkruin” is an invented or creative 

name or not; 

6.3 whether the applicant should be allowed a monopoly over the use of the 

word or element “Wonderkruin” or not. 

  

[7] Unfortunately, the parties did not strictly conform their supplementary 

submissions to the designated issues, although I am grateful for their efforts in 

this regard. I am also satisfied that, the matter is capable of adjudication on the 

basis of the papers filed herein. Therefore, no formal hearing will be held and this 

constitutes a decision of this Tribunal as contemplated in section 195 of the 

                                                 
7
 The sixth paragraph of the unnumbered affidavit by Mr Kleingeld dated 14

th
 January 2014. 
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Companies Act 71 of 2008 (the Act). Going forward, I will nevertheless still make 

use of the questions raised in 6.1; 6.2 and 6.3 as subheadings. 

 

[8] Before I deal with the issues, I have noted in the opposing affidavit filed by 

Mr. Jan Harm Steenekamp, one of the directors of the respondent, what I regard 

as a striking concession. The respondent stated that it has concluded a franchise 

agreement with one of the major national property and real estate brands and will 

therefore “be trading under the name, brand, and code of conduct of this 

franchise.”8 I have no cause to doubt the capacity and authority of Mr. 

Steenekamp in making this concession. For he was the key person and the 

spokesperson or representative of the respondent at the pre-hearing conference 

and he also asserts that he has “mandate to file this affidavit on behalf of the 

entire board of directors. We will therefore not be trading as Wonderkruin 

Property and Real Estate Management.”9 However, the concession was not 

repeated at the pre-hearing conference and does not seem to feature any more 

in the respondent’s submissions. I will therefore not take it into consideration for 

purposes of the outcome in the determination to be made herein. 

 

[9] The determination of the questions in 6.1 to 6.3 above, ought to be against 

the background of section 11(2) of the Act. For ease of reference, the relevant 

portions of section 11(2) are as follows: 

 

                                                 
8
 Paragraph 1 on page 4 of the opposing affidavit dated 28

th
 January 2014. 

9
 The first paragraph of the opposing affidavit dated 28

th
 January 2014.   
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“11. Criteria for names of companies 

(1) … 

(2) The name of a company must- 

(a) not be the same as - 

(i) the name of another company, domesticated company, registered external 

company, close corporation or co-operative; 

(ii) a name registered for the use of a person, other than the company itself or a 

person controlling the company, as a defensive name in terms of section 12(9), or 

as a business name in terms of the Business Names Act, 1960 (Act No. 27 of 

1960), unless the registered user of that defensive name or business name has 

executed the necessary documents to transfer the registration in favour of the 

company; 

(iii) a registered trade mark belonging to a person other than the company, or a 

mark in respect of which an application has been filed in the Republic for 

registration as a trade mark or a well-known trademark as contemplated in section 

35 of the Trade Marks Act, 1993 (Act No.194 of 1993), unless the registered 

owner of that mark has consented in writing to the use of the mark as the name of 

the company; or 

(iv) a mark, word or expression the use of which is restricted or protected in terms 

of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), except to the extent 

permitted by or in terms of that Act; 

…  
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(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

(ii) in the case of a company name similar to a defensive name or to a business 

name referred to in paragraph (a)(ii), the company, or a person who controls the 

company, is the registered owner of that defensive name or business name; 

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph 

(a)(iii), the company is the registered owner of the business name, trade mark or 

mark, or is authorised by the registered owner to use it; or 

(iv) in the case of a name similar to a mark, word or expression referred to in 

paragraph (a)(iv), the use of that mark, word or expression by the company is 

permitted by or in terms of the Merchandise Marks Act, 1941; 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity; 

…” 

 

[10] From the submissions made by the applicant, I hold the view that, the 

dispute falls within the ambit of section 11(2)(b) or 11(2)(c) of the Act. As stated 

above, the applicant complains that, the respondent’s “… intention is to confuse, 
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deliberately mislead and win over clients”10 and the two names seem to be 

confusingly similar to each other. This, in my opinion, straddles the lines of both 

the aforesaid provisions. I will therefore confine the determination to these 

provisions, whilst tackling the questions below. 

 

[11] Whether “Wonderkruin” is a geographical name or reference? 

11.1 The respondent in its contention that it be allowed to keep the registration 

and continue to use the impugned name asserts that, the name 

“Wonderkruin” is actually made of two syllables or words, from the 

geographical name “Wonderboom” and “kruin” from the Afrikaans 

equivalent of cliff, symbolising the geographical location where the 

respondent’s offices are located on a cliff overlooking the area 

“Wonderboom”.11 The Bosman, D.B.; Van der Merwe, I.W. and Hiemstra, 

L.W Tweetalige Woordeboek (Bilingual Dictionary)12 defines the word 

“kruin” as “= e crown, top; poll (of the head); top, head (of a tree); crest (of 

a wave, etc.); brow, crest (of a hill, etc.); summit (of a mountain); coma 

(bot.); cap; vertex; die ~ skeer tonsure.” I conclude that for current 

purposes the word “kruin” will equate to “crest” of a hill or “summit” of a 

mountain. However, the aforesaid does not answer the question whether 

the word “Wonderkruin” as appearing in both the contending parties’ name 

                                                 
10

 The sixth paragraph of the unnumbered affidavit by Mr Kleingeld dated 14
th

 January 2014. 
11

 The penultimate page of the supplementary affidavit deposed to by Mrs Magdalena Susanna Steenekamp 

dated 14
th

 April 2014. 
12

  1984 Tafelberg, Cape Town. 
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is a geographical name derived probably from the respective geographical 

location of the parties13.  

 

11.2 In an article by T. Schoeman, the then Registrar of Patents, Designs, 

Trade Marks and Companies entitled “Company Names” he stated the 

following regarding geographical names: 

“Thus if dictionary words are descriptive of the nature of the business to be 

conducted by the company there can be no real monopoly in those words 

and similarly in geographical words or names or surnames.”14  

 

11.3 Further, in terms of the Practice Note published by the Registrar of 

Companies on the 15th September 1995 in Government Gazette 16665/95 

(GN978 of 1995) and discussed by the learned Dr. Daan Ribbens in the 

article What’s in a name? An analysis of the Registrar’s directive on 

names of companies, close corporations and defensive names”15 it is 

stated as undesirable: 

“the use of ‘geographical names’ of countries, cities, towns and areas’ if the 

products sold do not originate from, or the major business is not carried on, 

in such geographical area’.”  

 

                                                 
13

 I take notice of the respondent’s address at 783 De Beer Street, Wonderboom-Suid, Pretoria 0084, but 

note that the current applicant’s address is in Waverly, Pretoria. Perhaps, the applicant was at the time 

material to the registration of the impugned name located around the Wonderboom area, but nothing really 

turns on this.  
14

 Tydskrif vir Hedendaagse Romeins-Hollandse Reg, 1968 346 at 347. 
15

 De Rebus, November 1995 708 on page 710. 
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11.4 From the above, it is clear that a geographical name offers no exclusivity 

or monopoly over the name. However, the word “Wonderkruin” doesn’t 

seem to refer to a city, town or a specific geographical area. This would 

have been the case if there was a place called “Wonderkruin”, but there 

isn’t. The name comes from a combination of two geographical factors: 

the town “Wonderboom” and the “kruin” or crest of the hill or the mountain 

adjacent to or overlooking this town. Therefore, “Wonderkruin” is not a 

geographical name but a combination of two words. It is then, an invented 

or creative name? 

 

[12] Whether “Wonderkruin” is an invented name? 

12.1 As indicated above the word “Wonderkruin” is the result of a fusion or 

combination of two words.  It is common cause that, the applicant created 

this combination or fusion. The contention by the respondent that, the 

word comes from the location of its offices on the crest or cliff overlooking 

the town Wonderboom can only be viewed with suspicion.16 For, if it was a 

valid and honest contention, the result would have been something like 

“Wonderboomkruin”. Why was the portion “boom” in“Wonderboom” 

omitted?  

 

                                                 
16

 See paragraph 11.1 and footnote 11 above. 
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12.2 The courts are very clear on the use of invented names, like in Slabbert v 

Airways Booking Office (Pty) Ltd17 where the court dealt with a dispute 

involving the use of the name “Airways Booking Office” in contrast with 

“Airways Booking Company”, it stated, that: 

 

“…where the word is really an invented word, there the Court would be 

very strict to restrain another person from using a word which is similar to 

that word either in appearance or sound, and the courts have gone very far 

in restraining the use of similar words.”   

 

12.3 It is my opinion that, the word “Wonderkruin” is a word invented by the 

applicant, although I immediately concede that, this is not exactly the test 

under the provisions of section 11 of the Act. 

 

[13] Whether the applicant enjoys monopoly over the use of the word 

“Wonderkruin”? 

13.1 The answer to this question depends on whether there should [firstly] be 

protection of the name and [secondly] whether such protection should be 

in favour of the applicant. These could only be determined by an analysis 

of the relevant provisions of the Act. 

 

                                                 
17

 1933 WLD 204 at 210. I am alive to the fact that, this case dealt with section 10 of the Companies Act 46 

of 1926, being the grand parent to the Companies Act 71 of 2008 and the test there was whether “the name 

is calculated to deceive”. 
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13.2 Such a determination would naturally include other aspects relating to the 

impugned name. For example, whether the inclusion of the other words in 

the respondent’s name makes any difference to the validity of the name? 

 

[14] I understand the applicant’s objection to be only limited to the inclusion of 

the word “Wonderkruin” in the respondent’s name.  The legislature did not cater 

for any distinction between an objection against a name and an objection to part 

of a name. It is for this reason that, even though the word “Wonderkruin” 

constitutes the applicant’s name, it is similar to the respondent’s name simply by 

inclusion of the impugned word, as the respondent’s name includes other words: 

“Property and Estate Management”. However, these other words seem to be 

merely descriptive of the business of the respondent and are not – in my opinion 

- sufficient to distinguish the respondent’s name from the applicant’s. The 

dominant or memorable part of both names18 is the word “Wonderkruin”. 

Therefore assessed from the angle of section 11(2)(b) of the Act which 

proscribes “confusingly similar” company names, I conclude on the basis of the 

above that, to the normal uninformed person the inclusion of the words other 

than the word “Wonderkruin” would not matter and the respondent’s name will be 

confused as similar to the applicant’s.  

 

[15] On the other hand, section 11(2)(c)(i) of the Act seems to be equivalent to 

the common law delict of passing-off, which is a species of the broader delict of 

                                                 
18

 Deutsche Babcock v Babcock Africa 1995 4 SA 1016 (T)at 1025 
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unlawful competition19. The court in Alliance Property Group v Alliance Group 

(252/10)[2011] ZASCA 14 (14 March 2011) had re-set the elements of passing-

off as follows: 

 

“Passing-off is a wrong consisting of a false representation made by one trader (the 

defendant) to members of the purchasing public that the enterprise, goods or 

services of a rival trader (the plaintiff) either belong to him (the defendant) or are 

connected, in the course of trade, with his own enterprise, goods or services…. 

The defendant's representation is a misrepresentation if it is likely to deceive or 

confuse a substantial number of members of the public as to the source or origin of 

his product [being enterprise, goods or services]. Passing-off, to be actionable, 

erodes the plaintiff's goodwill. Goodwill is the product of a cumulation of factors, 

the most important of which, in the context of passing-off, is the plaintiff's 

reputation. Reputation is the opinion which the relevant section of the community 

holds of the plaintiff or his product. If favourable, it would dispose potential 

customers to patronise the plaintiff or his product and, if unfavourable, it would 

tend to discourage them from doing so. The plaintiff's reputation may be 

associated with the symbol under which his product is marketed. The symbol 

renders the product distinctive of the plaintiff or his product. A false 

representation by the defendant about the symbol used by the plaintiff may 

                                                 
19

 Lorimar Productions Inc v Sterling Clothing Manufacturers (Pty) Ltd 1981 (3) SA 1129 (T) at page 1138 

and Cassim, F.H et al Contemporary Company Law, Juta Cape Town, 2011 at 110 to 111. 
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encourage or induce potential customers of the plaintiff, believing that they were 

patronising him, into patronising the defendant.” 

 

[I added underlining for selective emphasis] 

 

[16] To succeed on passing off, a litigant must prove misrepresentation; 

reputation or goodwill; that the infringing party’s trade name was calculated or 

likely to deceive or confuse the ordinary customer and thus to deceive or cause 

confusion, and a common field of activity (although not essential).20  The 

aforesaid should be contrasted with section 11(2)(c)(i) of the Act, which only 

requires the applicant to prove that the respondent’s name, either falsely implies 

or suggests, or is such as would reasonably mislead a person to incorrectly 

believe that, the applicant is part of or associated with the respondent. In my 

opinion this only requires evidence proving fraud or misrepresentation (innocent 

or negligent misrepresentation) to the effect that, the infringing party’s company 

name fraudulently implies or suggests a link (as part of or associated with) 

between the two organisations or that members of the public would be misled 

into incorrectly believing the existence of such a link between the parties.  

Members of the public relevant to the proof are those meeting the test of a 

reasonable person.21  

 

                                                 
20

 Harms, L.T.C, Amler’s Precedents of Pleadings (5 edition), Butterworths, Durban (Amler’s) at pages 318 

to 320. 
21

 Neethling, J. et al Law of Delict (edited by Knobel, J.C.) LexisNexis Butterworths, Durban 2001 at page 

128 onwards. 
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[17] There has been an attempt to differentiate the business markets of the 

respondent from the applicant’s, but this is not really the relevant test. Be that as 

it may, for completeness I would briefly deal with this. The respondent states 

that, its core focus is “primarily on the sales of houses, not property rental. No 

new properties are being managed or rented out since the start of the business.”22 

However, in the same line, the respondent states that it is managing “our own 

properties” and of a client Mr. Bertus Bierman.23 It may well be that the 

respondent’s areas of business are curtailed by the fact that, it is still comprising 

of pupil estate agents and may change in the future.24 

  

[18] Further, from the aforesaid, I regard the circumstances under which the 

respondent’s name was registered to also be relevant to a determination to be 

made herein. I do not consider it to be sheer coincidence that, the respondent or 

its proprietors chose the name that they did. The directors of the respondent, as 

former employees and managers of the applicant, were aware of the name even 

before they chose the location of their offices, so to borrow what I consider to be 

American: it wasn’t pure happenstance that the respondent adopted the name 

“Wonderkruin”. They appear to have done so deliberately and creatively added 

little variants by inclusion of the other words which describes their business and 

equally – I must add – the business of the applicant. I do not accept that, they 

                                                 
22

 Paragraph 4 of the affidavit of Mrs Steenekamp. 
23

 Ibid at subparagraph marked 1. 
24

 Ibid at subparagraph marked 3. 
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were completely bona fide25 in the choosing of the respondent’s name. They may 

have been influenced by the alleged gestures from Mr. Kleingeld regarding 

liquidation of the applicant.26 However, this Tribunal does not necessarily 

determine matters on the moral blameworthiness of parties, but the essence of 

the impugned statutory provisions. Imminent liquidation of a proprietor of a 

company is also not decisive.  

 

[19] Therefore, in my opinion the use and registration of the respondent’s 

name or the inclusion of the word or element “Wonderkruin” does not satisfy the 

requirements of the Act as it “…falsely imply or suggest, or be such as would 

reasonably mislead a person to believe incorrectly, that the company [being the 

respondent] …is part of, or associated with, any other person or entity [being the 

applicant]” as contemplated in section 11(2)(c)(i) of the Act.  

 

[20] This application was for the abovementioned reasons warranted and 

should as already indicated succeed. However, I do not think that the opposition 

by the respondent was such that it should be mulcted with the costs of this 

application. Although I doubted the respondent’s bona fides in choosing the 

name, there were very good reasons for mounting the opposition to the 

application. Therefore, I do not deem it necessary to burden the respondent with 

costs of this application.  

 

                                                 
25

 Link Estates (Pty) Ltd v Rink Estates (Pty) Ltd 1979 (2) SA 276 at 281E-H. 
26

 Paragraph numbered  3 under the conclusion of the affidavit of Mrs Steenekamp. 
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[21] I therefore proceed to make an order in the following terms: 

a) the respondent’s registered company name “WONDERKRUIN 

PROPERTY AND ESTATE MANAGEMENT” does not satisfy the 

requirements of the Companies Act 71 of 2008; 

 

b) the respondent is directed to choose and register a new company 

name in amendment of its current name, which name should satisfy 

the requirements of the Companies Act 71 of 2008; 

 

c) the respondent should complete the activities ordered in b) above 

within four (04) months of service of this order upon the respondent 

in terms of regulation 153(3) of the Companies Regulations, 2011; 

 

d) the respondent is and be exempted from paying the fees prescribed 

for amendment of its name occasioned by this order, and 

 

e) there will be no order as to costs. 

 

 

 

_________________________    

Khashane Manamela     

Member, Companies Tribunal 

08th May 2014 


